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In the District Court of the United States for the 
Western District of Washington, Southern 
Division. 

No. 189 


W. BRAICKS and J. G. MOLZ, liquidating trus- 
tees of POMMERELLE COMPANY, INC., a 
corporation, 

Plaintiff, 
VS. 


THOR W. HENRICKSEN, Acting Collector of 
Internal Revenue, 
Defendant. 


COMPLAINT 


Comes now the plaintiff and for its cause of action 
against the defendant alleges: 


I. 

That the Pommerelle Company, Inc., at all times 
hereinafter mentioned was a corporation organized, 
existing and doing business under and by virtue of 
the laws of the State of Washington; that it was 
legally dissolved under the laws of the State of 
Washington on the 8th day of April, 1938; that the 
plaintiffs, W. Braicks and J. G. Molz, were the 
duly elected and qualified liquidating trustees of 
said corporation, this cause of action thereby vest- 
ing in them under the laws of the State of Wash- 
ington. The corporation’s principal place of business 
and the residence of each plaintiff is within the 
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judicial district of the above-entitled court. Hach 
plaintiff and the said corporation is and was a 
citizen of the United States and each has at all 
times borne true allegiance to the government of the 
United States and each has not in any way volun- 
tarily aided, abetted, or given encouragement to 
rebellion against the United States. Plaintiffs are 
justly entitled to the amount herein claimed from 
the United States, and no assignment or transfer 
of this claim, or any part thereof, or any interest 
therein has been made. [1*] 


II. 

The defendant at all times hereinafter mentioned 
was and still is the acting Collector of Internal 
Revenue of the United States for the collection 
district of Washington, having an office and residing 
at Tacoma, Pierce County, within the above-entitled 
district, and the said defendant now is a citizen of 
the State of Washington, Pierce County therein. 


JUNE, 

For the calendar year ending December 31, 1937, 
the said corporation made a return and paid to the 
said defendant any and all income and _ excess- 
profits taxes due to the defendant or to the United 
States of America under the provisions of the 1936 
Revenue Act. 

IV. 

During 1937 and before September 30, 1937, the 

said corporation emploved the firm of Harold L. 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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Scott & Company, Certified Public Accountants, to 
audit their books and provide professional account- 
ing services necessary to the proper operation and 
functioning of the business preliminary to the cor- 
porate lquidation. The said firm of accountants 
charged a fee of $675.00 for the said services, which 
constituted reasonable compensation for the services 
rendered and which fee was paid by the corporation. 
The corporation thereupon reported the said ex- 
penses in its income tax return for the said vear as 
a deduction from income, being reasonable and 
necessary expenses directly related to the corpora- 
tion’s business. 
NE 

A meeting of the stockholders of Pommerelle 
Company, Ine., dulv and properly called, was held 
in the company’s office September 30th, 1937. The 
stockholders thereupon passed a resolution appoint- 
ing the plaintiffs herein as trustees to [2] wind up 
and liquidate the assets and affairs of the said com- 
pany, the said hquidation to be a voluntary liquida- 
tion and dissolution of the corporation out of court 
in accordance with the laws of the State of Wash- 
ington. Pursuant to a call issued by the said liqui- 
dating trustees in accordance with provisions made 
at the meeting of the stockholders held on Septem- 
ber 30th, a special meeting of stockholders was 
held on October 4th, 1937. All stockholders of the 
company were present in person or represented by 
proxy. The said meeting of October 4th was held 
subsequent to the hquidation and distribution of the 
assets and affairs of the corporation made to the 
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stockholders of record in the amounts herein set 
forth, namely, 


Stockholder Amount of Liquidation 
Jae SN GIST) OTC (ii MRO ee Spe a $12,284.68 
Vemma CK Smee O82) ee 10,237.23 
al, (CGAL 6) 20 See eo aS Fae Sona 8,804.02 
Hileawor CIsterer (22... 2.3. ee ee 7,166.05 
PAMIOUSt MeUSHMAS x <ciscc.-c.:.is. i 6,142.34 
rede Wi aess Ole... re 4,094.89 
Cer paper OMS ce. soocheccinsceoklu eee 2,047.45 
is TERT SVCA Es SiO ee ee eee See = Aten dees 2,047.45 
Choc Sis i (Se(6 (5 ee ee 1,023.72 
valine Dis CBU C. 2 -.c.02.-:. ae ee 2,047.45 
WD orouliye NCE ey secic. <i: cee dee ee 2,047.45 
leanOpeMe = LCCdC: 2.222217 cece ee 2,047.45 
ANS ee ee etek coe 2! 222, 1,433.21 

$61,423.39 


A report of the said liquidation and distribution 
was made by the said trustees to the special meeting 
of stockholders. A resolution was thereupon wnani- 
mously adopted approving the action of the said 
trustee and the liquidation and distribution of assets 
accomplished and completed by them. 


VAG 

The total sum of the said distribution in liquida- 
tion, namely, $61,423.39, was reported by the cor- 
poration in its income tax return for the said year 
as a dividend paid credit under Section 27 of the 
1936 Revenue Act, the stockholders [8] having re- 
ceived their respective shares of the said distribu- 
tion without restriction and in complete cancellation 
of all stock owned by them. The Internal Revenue 
Agent disallowed the said dividend paid credit, 
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which disallowance resulted in a deficiency assess- 
ment in the amount of $7,187.26 as surtax on un- 
distributed profits under Section 14 of the 1936 
Revenue Act. 


elk. 

The deduction made by the taxpayer for the ex- 
pense of employing the firm of Harold L. Scott 
& Co., Certified Public Accountants, was disallowed 
by the Internal Revenue Agent, (which disallowance 
resulted in an additional assessment of excess-profits 
tax in the amount of $82.00. 


. WAUOE 

That on or about January 16, 1940, the defendant, 
acting under the instructions of the Commissioner 
of Internal Revenue, notified the corporation that 
it was hable for a further assessment under the 
provisions of the said section of the said Act in 
the sum of $7,346.34 of income taxes and $144.62 
of excess-profits tax, making a _ total deficiency 
assessment of $7,490.96. Thereafter, acting under 
the authority of the Commissioner of Internal Rev- 
enue, the defendant required the plaintiffs, the 
liquidating trustees, to and thereupon they did pay 
to the defendant the sum of $7,490.96 in payment of 
the said deficiency assessment, and £918.89 as in- 
terest thereon from March 15, 1938. On or about 
April 9, 1940, plaintiffs filed with the defendant 
for transmission to the Commissioner of Internal 
Revenue a claim for refund and repayment of the 
said amount, a full, true and correct copy of which 
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claim is hereto attached, marked Exhibit “A” and 
by reference made a part hereof. No allowance or 
disallowance of such claim or other action of any 
nature with regard thereto has been made by the 
Commissioner of Internal Revenue since the date 
of filing thereof. 


Wherefore, plaintiff prays for judgment against 
the [4] defendant in the sum of $8,338.98, together 
with interest thereon from the 9th day of April, 
1940, at the rate of 6% per annum until paid, to- 
gether with its costs and disbursements herein. 

GEORGE KINNEAR, 
Counsel for Plaintiff. [5] 
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EXHIBIT A 
Form 843 
Treasury Department 
Internal Revenue Service 
Revised June 1930 


CLAIM 


To be Filed With the Collector Where Assessment 
Was Made or Tax Paid 

The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

Refund of Tax Illegally Collected. 

Refund of Amount Paid for Stamps Unused, or 
Used in Error or Excess. 

Abatement of Tax Assessed (not applicable to 
estate or income taxes). 

Collector’s Stamp (Date received )— 


State of Washington, 
County of King—ss. 


Type or Print 

Name of taxpayer or purchaser of stamps—Pom- 
merelle Company, Ine. 

Business address—716 Dearborn Street, Seattle, 
Washington. 

Residence— 

The deponent, being duly sworn according to 
law, deposes and says that this statement is made 
on behalf of the taxpayer named, and that the facts 
given below are true and complete: 
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J. District in which return (if any) was filed— 
Tacoma, Washington. 

2. Period (if for income tax, make separate 
form for each taxable vear) from Jan. 1, 1987, to 
12/31/, 1937. 

3. Character of assessment or tax—Income and 
excess profits tax. 

4. Amount of assessment, — $7490.96; Int. 
#€918.89; dates of payment—April 1, 1940. 
do. Date stamps were purchased from the Govern- 
ment— 

6. Amount to be refunded—#8409.85. 

7. Amount to be abated (not applicable to in- 
come or estate taxes)—$.......... 

8. The time within which this claim may be 
legally filed expires, under Section 322(b) (1) LR.C. 
on April 1, 1942. | 

The deponent verily believes that this claim 
should be allowed for the following reasons: 

The above assessment was the result of disallow- 
ance by the Commissioner of Internal Revenue of 
a dividend-paid credit, returned by the taxpayer, 
in the amount of #61,423.38, this resulting in the 
assessment of a surtax on undistributed profits in 
the sum of $7187.26. 

On or about October 4, 1937, taxpayer distributed 
in final liquidation of its entire assets, specifically 
including its current net income, assets in the 
amount of $61,423.38, including the amount set 
forth above, which was returned as a dividend-paid 
credit. The stockholders of taxpayer received their 
respective shares of the said distribution without 
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restriction and in complete cancellation of all stock 
owned by them. 

A portion of the assessment was based upon the 
disallowance of the deduction of certain expenses 
totalling $675.00. These were in their entirety ex- 
penses relating to the auditing and similar pro- 
fessional services needed in the winding up and 
liquidation of the company. They were reasonable 
and necessary expenses directly related to the busi- 
ness of the taxpaver, and thus deductible. 


Sworn to and subscribed before me this 4th day of 
Apri 1940. 
HK. A. NIEMETER, 
Notary Public. 
[Signed] POMMERELLE COMPANY, 
es 
By W. BRAICKS, 
President. 
W. BRAICKS, 
Liquidating Trustee. 
J. G. MOLZ, 
Liquidating Trustee. 
(See instructions on reverse side) 


CERTIFICATE 


I certify that an examination of the records of 
this office shows the following facts as to the assess- 
ment and payment of the tax: Character of assess- 
ment and period covered, List, Year, Month, Ac- 
count No. or Page, Line, Amount assessed $...... : 
ota See caeee 
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Paid, Abated, or Credited Date, Amount, Total 


Claim No.— 

I certify that the records of this office show the 
following facts as to the purchase of stamps: 

To whom sold or issued, Kind, Number, De- 
nomination, Date of sale or issue, Amount $—. 

If special tax stamp, state: Serial number, Period 
commencing—. 


Chief of Division. 
Amount claimed.... $— 
Amount allowed.... $— 
Amount rejected.... $— 
Committee on Claims 


INSTRUCTIONS 


1. The claim must set forth in detail and under 
oath each ground upon which it is made, and facts 
sufficient to apprise the Commissioner of the exact 
basis thereof. 
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2. The claim should be sworn to by the taxpayer, 
if possible. Whenever it is necessary to have the 
claim executed by an attorney or agent, on behalf 
of the taxpayer, an authenticated copy of the docu- 
ment specifically authorizing such agent or attorney 
to sign the claim on behalf of the taxpayer shall 
accompany the claim. The oath will be administered 
without charge by any collector, deputy collector, or 
internal revenue agent. 

3. If a return is filed by an individual and a 
refund claim is thereafter filed by a legal repre- 
sentative of the deceased, certified copies of the 
letters testamentary, letters of administration, or 
other similar evidence must be annexed to the claim, 
to show the authority of the executor, administrator, 
or other fiduciary by whom the elaimn is filed. If an 
executor, administrator, guardian, trustee, receiver, 
or other fiduciary files a return and thereafter re- 
fund claim is filed by the same fiduciary, docu- 
mentary evidence to establish the legal authority 
of the fiduciary need not accompany the claim, 
provided a statement is made on the claim showing 
that the return was filed by the fiduciary and that 
the latter is still acting. 

4. Where the taxpayer is a corporation the claim 
shall be signed with the corporate name, followed by 
the signature and title of the officer having authority 
to sign for the corporation. 


[ Endorsed]: Filed Oct. 22, 1940. [6] 
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[Title of District Court and Cause.] 
ANSWER 


The defendant, in answer to the complaint, alleges 
as follows: 
FIRST DEFENSE 


1. The complaint does not state a claim upon 
which relief can be granted. 


SECOND DEFENSE 


2. Answering Paragraph I of the complaint, de- 
fendant admits that the Pommerelle Company, Ine., 
Was a corporation organized under the laws of the 
State of Washington, that its principal place of 
business was within the jurisdiction of this Court, 
but defendant has no knowledge or information 
sufficient to form a belief of the truth of every other 
allegation therein and therefore denies every other 
allegation therein. 

3. The defendant admits the allegations of Para- 
graph II of the complaint. 

4. Answering Paragraph III of the complaint, 
defendant admits that the Pommerclle Company, 
Inec., filed an income tax return for the period 
January 1, 1937, to October 4, 1937, indicating 
therein its income, excess profits and undistributed 
profits surtax [7] liability for that period, but de- 
fendant has no knowledge or information sufficient 
to form a belief of the truth of every other allegation 
in said paragraph and therefore denies every other 
allegation therein. 
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5. Answering Paragraphs IV and V of the com- 
plaint, defendant has no knowledge or information 
sufficient to form a belief of the truth of the 
allegations therein and therefore denies every alle- 
gation therein. 

6. Answering Paragraph VI of the complaint, 
defendant admits that in the aforesaid income tax 
return filed by the Pommerelle Company it claimed 
a dividends paid credit which was disallowed, but 
defendant has no knowledge or information suffi- 
Gleny tOroriieanOelict Orethe Wiiilimotmevery Giller 
allegation therein and therefore denies every other 
allegation therein. 

7. Answering Paragraph VII of the complaint, 
defendant admits that the claimed deduction stated 
therein was disallowed, but has no knowledge or 
information sufficient to form a belief of the truth 
of every other allegation therein and therefore de- 
nies every other allegation therein. 

8. Defendant admits the allegations of Para- 
graph VIII of the complaint. 


Wherefore, the defendant respectfully requests 
that judgment be entered for him dismissing the 
complaint, and for his costs and disbursements 
herein. 

J. CHARLES DENNIS, 
United States Attorney. 


[ Endorsed]: Filed Jan. 18, 1941. [8] 
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OPINION OF THE COURT 


Jones, & Bronson, Colman Building, Seattle, Wash., 
Attorneys for Plaintiff. 


J. Chas. Dennis, United States Attorney, Seattle, 
Wash. 

Harry Sager, Assistant United States Attorney, 
Seattle, Wash. 

Thomas R. Winter, Special Assistant to the Chief 
Counsel, Seattle, Wash. 
Attorneys for Defendant. 


Schwellenbach, District Judge. 


In September, 1937, the directors of Pommerelle 
Company, Ine., (hereafter called the Old Company) 
concluded that the stated value of its capital stock 
was too low and that the corporation was paying ex- 
cess profits taxes In an amount larger than the com- 
pany’s situation required. For the sole purpose of 
attempting to correct this situation and on the ad- 
vice of the corporation’s tax counsel, the following 
plan was devised and effectuated: (1) Proceedings 
were instituted for the liquidation of the old com- 
pany. (2) All of the assets of the old company 
were transferred to plaintiff’s as trustees for the 
stockholders and as hquidating trustees of the com- 
pany by the declaration of a liquidating dividend. 
(3) The stockholders of the old company were 
[9] advised by the company that the receipt on their 
behalf by the trustees of their proportionate share 
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in the assets of the old company constituted a 
dividend subject to tax and every stockholder was 
advised as to the increase in his income tax result- 
ing from the receipt of such dividend. (4) With 
one exception, each of the stockholders paid such 
income tax in accordance with such advice. (‘The 
exception was an isolated one and his failure to 
pay had no connection with the corporation or the 
plan). (5) Contemporaneous with these transac- 
tions, the Pommerelle Company (hereafter called 
the New Company) was formed. (6) Each stock- 
holder of the Old Company was notified that he was 
free to choose as to whether or not to enter into 
the New Company and financial arrangements were 
made to make possible the purchase for cash from 
each stockholder of his proportionate share of the 
assets held for him by the plaintiffs as trustees. 
(7) Each stockholder subscribed for the stock of the 
New Company, the stock subscription obligation be- 
ing payable in cash. (8) The subscribers to the 
eapital stock of the New Company thereupon of- 
fered to the New Company that they would cause 
to be transferred to the New Company all of the 
assets held for them by the trustees subject to the 
obhgations of the Old Company which the New 
Company was to agree to pay in fulfillment of their 
capital stock subscriptions of the New Company. 
(9) The New Company accepted the offer and stock 
was issued to the individuals in the same propor- 
tionate share as they owned stock in the Old Com- 
pany. (10) The assets were shown on the books of 
the New Company as of their net value as shown 
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on the books of the Old Company. (11) The disso- 
lution of the Old Company was completed. 

In making mcome tax return for the year 193%, 
plaintiffs, as Hquidating trustees, claimed a divi- 
dends paid [10] credit under Section 27 (f) of the 
Revenue Act of 1986, 49 Stat. 1648, on such portion 
of the amount distributed in Hquidation which was 
properly chargeable to the earnings or profits of 
the Company accumulated after February 28, 1918. 
Defendant disallowed this credit. He contended 
that the foregoing transaction was not a hquida- 
tion as contemplated in Section 27 (f) of the Rev- 
enue Act of 1936, but was rather a reorganization 
as defined in Section 112 (g) (1) of the Revenue 
Act of 1936. He concluded that, since the transac- 
tion was a reorganization, it was not subject to a 
tax because there was no gain or loss which would 
be recognized under Section 112 of the Revenue Act 
of 1986. Defendant then concluded that, since there 
was no gain or loss recognized, the transaction was 
governed by Section 27 (h) of the Revenue Act of 
1936 which provides ‘tif any part of the distrbu- 
tion (ineluding stock dividends and stock rights) is 
not a taxable dividend i the hands of such of the 
shareholders as are subject to taxation under this 
title for the period in which the distribution is 
made, no dividends paid eredit shall be allowed with 
respect to sueh part.’’? In support of that position, 
defendant relies on Centennial Oil Co. v. Thomas 
(CCA 5, 1940) 109 Fed. (2) 359. Defendant con- 
tends that the taxes paid by the stoekholders of the 
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Old Company on the liquidating dividends received 
by them were improperly paid and that, smce the 
real distribution was to the New Company and the 
New Company was not subject to a tax as the re- 
sult of the property it received and since subsec- 
tion (h) of Section 27 ef the Revenue Act of 1936 
controls subsection (f) of the same section, that the 
dividends paid credit is not allowable. The undis- 
tributed profits tax was levied and paid. This ac- 
tiom 18 for its’ feturn, 

It should be noted at the outset that the purpose 
of the levy is to collect taxes imposed by Section 
14 (b) of the [11] Revenue Act of 1936 upon the 
undistributed profits of a corporation. Under that 
section, the taxes are computed on such portions of 
the ‘‘undistributed net income”’ as are in excess of 
certain percentages of the ‘‘adjusted net income”’. 
The latter phrase is defined as net income less nor- 
mal income tax and certain specified credits. The 
phrase ‘‘undistributed net income’’ is defined as 
‘“‘the adjusted net income minus the sum of the 
dividends paid credit provided in Section 27’. It 
should further be noted that the sole purpose of the 
entire transaction was to secure an adjustment in 
the amount of the stated capital used in the busi- 
ness. Defendant does not challenge the propriety 
of attempting to accomplish this purpose. The tes- 
timony also is conclusive that if there was any 
avoidance of the undistributed profits tax, such 
avoidance was incidental and in no way may be 
considered as a motivating factor in the transaction. 
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There are two questions implicit in the decision 
of any tax case: 

First, whether the mechanism adopted in a parti- 
eular transaction had as its purpose the evasion of 
tax lability. I can find nothing ulterior in this 
transaction. Insofar as the undistributed profits 
tax is concerned, is isn’t necessary here for the tax 
payers even to rely upon their recognized legal 
right (United States v. Isham, 17 Wall. 496; Su- 
perior Oil Company v. Mississippi, 280 U. 8. 380; 
Jones v. Helvering, 71 Fed. (2d) 214) to decrease 
the amount of what otherwise would be their taxes 
by means which the law permits. 

Second, the court must attempt to ascertam 
whether by the transaction the revenue raising am- 
bition of the Congress in imposing the tax has been 
fulfilled. There can be no doubt from the legisla- 
tive record that the purpose of Congress im imipos- 
ing the undistributed profits tax was to merease 
[12] the revenue either by taxing corporations that 
failed to distribute their profits to thei stockhold- 
ers or by subjecting the stockholders to higher taxes 
as the result of forcing the corporate profits ito 
the hands of the stockholders. (See statement of 
Senator King in charge of the Bill in the Senate, 
80 Congressional Record, p. 8647, et seq.; statement 
of Senators Black and LaF ollette in support of the 
so-called Black-LaFollette substitute, 80 Congres- 
sional Record, p. 8526 et seq.; statement of Con- 
gressman Doughton, Chairman, Ways and Means 
Committee, 80 Congressional Record, p. 10269 et 
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seq.) In the absence of clear and unambiguous 
language the Court will not deviate from the prin- 
eiple which is necessitated by the declared objective 
of Congress. Maguire v. Commissioner, 318 U. 8. 1. 

It is true that the argument was made to Con- 
gress, largely from outside the Congress, that other 
collateral benefits of an economic and social nature 
would accrue from the adoption of the measure; 
these to come from the increased purchasing power 
of the dividend-receiving stockholders. While this 
argument may have had its influence in the adoption 
of the measure, it was not the Congressional objec- 
tive. The Congressional intent was limited to the 
possibility of the 710 million dollar revenue in- 
crease discussed by Chairman Doughton. I*urther- 
more, Congress at all times fully recognized that the 
compelling of the expenditure of dividend moneys 
received by stockholders in the purchase of con- 
sumer goods did not he within the sphere of legisla- 
tive enactment. It must, therefore, be realized that 
the transaction under inspection here fully complied 
with the legislative purpose for the raising of rev- 
enue and that the mechanism used in the transac- 
tion was not devised with an ulterior purpose. [13] 

Defendant relies upon a large number of cases 
holding that the courts will strictly scrutinize any 
corporate transaction which results in the avoiding 
of the payment of taxes; this for the purpose of see- 
ing whether what results is tax avoidance or tax 
evasion. ‘Too many cases are cited to justify an 
analysis of all of them here. They are all cases in 
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which the taxpayers attempt to evade the payment 
of taxes or gains resulting from the transfer or sale 
of corporate assets or securities. They are cases 
which would be in point here if this action was on 
behalf of the stockholders for the return of their 
individual taxes paid on the liquidating dividend 
from the Old Company and who sought such return 
on the ground that this was a non-taxable reorgan- 
ization as defined in Section 112 (¢) (1) of the 
Revenue Act of 1936, or as provided mm any of the 
other subsections of Section 112. For example, m 
Minnesota Tea Co. v. Helvering, 302 U. 8. 609, the 
money received by the corporation was turned over 
to its stockholders who agreed to pay oft the in- 
debtedness of the corporation in an amount equal 
to the amount which thev received. The court held 
that this was not a distribution to the stockholders 
under the meaning of Section 112 (d) (1 and 2) 
of the Revenue Act of 1928, but was a taxable gain 
received by the corporation. The Supreme Court 
said: 

‘‘Payment of indebtedness, and not distribu- 
tion of dividends, was, from the beginning, the 
aim of the understanding with the stockholders 
and was the end accomplished by carrying that 
understanding into effect. A given result at 
the end of a straight path is not made a dif- 
ferent result beeause reached by following a 
devious path. * * * The relation of the stock- 
holders to the matter was that of a mere con- 
alti.” 
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In Gregor v. Helvering, 293 U. S. 465, the tax- 
payer was the owner of all of the stock of the orig- 
imal corporation. That corporation held a certain 
asset which she decided to sell for her individual 
benefit. For the sole purpose of [14] enabling her 
to sell this asset and make the profit without pay- 
ing tax upon the gain, the taxpayer organized a 
new corporation to which the transfer was made. 
The Supreme court said: 

‘*But that corporation was nothing more than 
a contrivance to the end last described. It was 
brought into existence for no other purpose; 
it performed, as it was intended from the be- 
ginning it should perform, no other function. 
* * * The whole undertaking, though conducted 
according to the terms of subdivision (B), was 
in fact an elaborate and devious form of con- 
veyance masquerading as a corporate reorgan- 
ization and nothing else.’’ 


These two Supreme Court cases are typical of 
cases upon which defendant relies in dealing with 
the question of the use of an artificial corporate re- 
organization for the purpose of avoiding the tax 
upon the gain realized as a result of the transfer or 
sale of a capital asset or security. Since the stock- 
holders here are not seeking to avoid payment of 
the tax upon the gain received by them in the trans- 
action, this group of cases is not In point here. 

Typical of the second group of cases in which an 
effort was made to classify as a reorganization a 
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mere sale of capital assets by one corporation to 
another is Cortland Specialty Co. v. Commissioner, 
60 Fed. (2d) 937). There the consideration was 
eash paid, promissory notes delivered and a promise 
to pay additional cash 9 days after the transaction 
was consunmated. The basis for arguing that there 
was a reorganization was that the second corpora- 
tion purchased 9114% of the assets of the first. The 
Cireuit Court of Appeals for the Second Circuit 
said this: 

‘*Seetion 203 of the Revenue Act of 1926 
must be interpreted in this setting. Its pur- 
pose was to relieve those interested in corpora- 
tions of profits taxes in cases where there was 
only a change in the corporate form in which 
business was conducted without an actual re- 
alization of any gain from an exchange of prop- 
erties. * * * There can be no justice or pro- 
priety in taxing one corporation who transfers 
its properties for cash and in relieving another 
that takes part of its pay in shoit time 
notes.’’ [15] 


The third group of cases upon which defendant 
relies are those referring to the relationship be- 
tween the liquidating trustees and the corporation. 
Typical of these is Taylor Oil & Gas Co. v. Com- 
missioner, 47 Fed. (2) 108. In this case, after a 
sale of all of the assets of the corporation has been 
negotiated, it was discovered that such a sale would 
result in such a profit as would cause a thirty thou- 
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sand dollar income tax lability to the company. 
With the sole purpose of avoiding this liability, it 
was clecided to dissolve the company. Liquidating 
trustees were appointed for the purpose of dissolv- 
ing the company and winding up its affairs. The 
court held the case was controlled by the Treasury 
regulation (Art. 547, Treas. Reg. 45, 1920) which 
provided: 

‘“The corporate existence is continued for 
the purpose of liquidating the assets and pay- 
ing the debts and such receiver or trustees 
stand in the stead of the corporation for such 
purposes. <Any sales of property by them shall 
be treated as if made by the corporation for 
the purpose of ascertaining a gain or loss.”’ 


These cases do not go far as to hold that the 
trustees may not also be trustees for the imdivi- 
duals who formerly were stockholders if there is a 
bona fide liquidation with no purpose of evading 
taxes. 

In this case, in order to appraise the validity of 
defendant’s initial position we must determine 
whether the transaction here involved comes within 
the definition of reorganization contained in Section 
112 (g) (1) of the Revenue Act of 1936. This def- 
inition follows: 

(1) the term ‘‘reorganization’’ means (A) a 
statutory merger or consolidation, or (B) the 
acquisition by one corporation in exchange 
solely for all or a part of its voting stock: of 
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at least 80 per centum of the voting stock and 
at least 80 per centum of the total number of 
shares of all other classes of stock of another 
corporation; or of substantially all the prop- 
erties of another corporation, or (C) a transfer 
by a corporation of all or a part of its assets 
to another corporation if immediately after the 
transfer the transferor or its stoeck- [16] hold- 
ers ov both are in control of the corporation to 
which the assets are transferred, or (D) a re- 
capitalization, or (EK) a mere change in iden- 
tity, form, or place of organization, however 
effected. 


It requires no discussion to conclude that what we 
have here is not encompassed by subdivisions (A), 
(D) or (EB). Subdivision (C) is eliminated by the 
ease of Bondholders Committee, Marlborough In- 
vestment Company v. Commissioner, 7128 and 
#129, October Term, 1941, 314 U. 8. .., in which 
the Supreme Court said: 

‘‘Clause B covers certain transfers ‘by a 
corporation’ of all or a part of its assets ‘to 
another corporation’ where the transferor or 
its stockholders continued in control. These 
were not ‘properties’ of Marlborough Invest- 
ment Co. It had long since ceased to own them. 
itiwas not the ‘transferor’, * ~ * Whew reo 
ganiaztion’ provisions i question cover only 
inter-corporate transactions’’. 


Plaintiffs contend that this transaction does not 
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come within the purview of subsection B for the 
reason that the acquisition by the New Company 
was not an exchange solely of all or a part of its 
voting stock but that there was included the actual 
consideration of the assumption of the labilities 
of the Old Company by the New Company. But, 
as was pointed out in Helvering v. Southwest Con- 
solidated Corporation, #286, October Term, 1941, 
314 U. 8. .., Congress, in 1939, amended Clause B 
by adding: ‘‘But in determining whether the ex- 
change is solely for voting stock, the assumption by 
the acquiring corporation of a hbility of the other, 
or the fact that property acquired is subject to a 
bility, shall be disregarded.’’ 53 Stat. 871. This 
amendment was made retroactive as far back as 
1924. It was adopted to avoid the consequences of 
United States v. Mendler, 303 U. S. 564. 
Plaintiff further contends that this transaction 
is not covered by B because there is lacking in it 
the continuity of interest made requisite in the case 
of Pinellus Ice & Cold Storage Co. v. Commissioner 
of Internal Revenue, 287 U. S. [17] 462. Whether 
this contention is correct depends upon the mean- 
ing of the Supreme Court in the case of Helvering 
v. Alabama Asphaltic Limestone Company, #328, 
October Term, 1941, 314 U.S. ... In that case, the 
Court, speaking through Justice Douglas, stated: 
‘‘Hrom the Pinellas case, (287 U. 8. 462) to 
the Le Tulle Case (308 U. 8. 415) it has heen 
recognized that a transaction may not qualify 
as a ‘‘reorganization’’ under the various rev- 
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enue acts though the literal language of the 
statute is satisfied. * * * The Pinellas case in- 
troduced the continuity of interest theory to 
eliminate those transactions which had ‘no real 
semblance to a merger or a consolidation’ (287 
U.S. p. 470) and to avoid a construction which 
‘would make evasion of taxation very easy.’ ”’ 


The sole question decided in the Alabama Lime- 
stone case is that the continuity requirements of the 
Pinellas and the Le Tulle cases are satisfied where 
the creditors of an insolvent debtor step into the 
shoes of the stockholders by virtue of invoking the 
processes of law prior to the actual transfer to the 
new corporation. It dates the equity ownership of 
the creditors from the time of the institution of 
bankruptey proceedings. The Court took care to 
emphasize that this conclusion involved no conflict 
with the principle of the Le Tulle case. It made 
clear that the ‘‘determinative and controlling fac- 
tors’? were the ‘‘debtors’ insolvency and an effec- 
tive command by the creditors over the property.”’ 

The answer to this particular problem in this 
case must be found in an analysis of the last para- 
graph of the Alabama Limestone decision. Here 
the new company did not receive its assets directly 
from the old company but from plaintiffs as trus- 
tees. Was this break in the chain a mere ‘‘transi- 
tory phase of an arrangement’? which added *‘noth- 
ing of substance to the complete affair”? Was it 
‘no more than’? an ‘‘intermediate procedural 
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deviee utilzed to enable the new corporation to 
acquire all the assets of the old one’’?? [18] In 
answering these questions, it 1s important to note 
that in using this language, the Supreme Court 
cites Gregory v. Helvering, 293 U. 8S. 465, and Hel- 
verlng v. Bashford, 302 U. 8. 454. In the Gregory 
ease, it will be remembered the Court denominated 
the conveyance as ‘fan elaborate and devious form 
* * * masquerading as a corporate reorganization.”’ 
In the Bashford case, a temporary ownership of the 
stock by the intermediary was declared to be not 
only transitory but also ‘‘without real substance’’. 

in the ease at bar, the holding of the assets of the 
Old Company by palintiffs was of brief duration. 
During that duration, however brief, the persons 
who were stockholders of the Old Company had an 
absolute irrevocable right to Insist upon receiving 
their proportionate shave of the assets of the Old 
Company. It is true that no one of them exercised 
that right. The fact that no one of them exercised 
the right raises the question of good faith in de- 
termining whether their right was something *‘of 


substance added to the complete affair’’. 


The ques- 
tion of good faith must be resolved in favor of the 
transaction on the basis of the facet of the payment 
of income tax by all but one of the old stockholders. 
his was a positive recognition by each of them 
that during the interim period they owned their 
respective interests in the assets formerly owned 
by the Old Company, not as stockholders in either 


company but as individuals. That being true. plain- 
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tiffs transferred the assets not as liquidating trus- 
tees of the Old Company but as trustees for the in- 
dividuals who had been stockholders of the Old 
Company. Consequently, the continuity requirement 
is not satisfied and this cannot be classified as a 
reorganization as defined in the statute. 

In his reply brief, largely as a result of sugges- 
tions by the Court during oral argument, defendant 
suggests that the Court should disregard the details 
of the transaction [19] and consider substance 
rather than form. He urges that the New Company 
had the same assets, the same stockholders and the 
same business as the Old Company and that those 
assets in excess of paid in capital were not distri- 
buted but were still in use by the New Company. He 
urges that, consequently, the undistributed profits 
tax should be levied. Such an argument is tempt- 
ing and attractive. Its attraction comes from its 
simplicity. Its danger hes in its over-simplification. 
Discussing a similar argument in the case of Com- 
missioner v. Sansome, 60 Fed. (2) 931, Judge 
Learned Hand said that the courts had beclouded 
troublesome questions ‘‘by recourse to such vague 
alternatives as ‘form’ and ‘substance’, anodynes for 
the pains of reasoning.’’ I wish to make it clear 
that defendant’s counsel offered the argument only 
because the court, during oral argunent, suggested 
it and not as a substitute for his very carefully 
reasoned and well-documented brief. 

Even if defendant’s position was correct and we 
were compelled to ignore the distribution to the in- 
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dividual stockholders of the Old Company and the 
taxes paid by them thereon, defendant would be con- 
fronted with the provisions of subdivision (f) of 
Section 27 of the Revenue Act of 1936, 49 Stat. 
1648, which reads as follows: 

‘*(f). Distribution m Liquidation—In the 
ease of amounts distributed in hquidation, the 
part of such distribution which is properly 
chargeable to the earnings or profits accumu- 
lated after February 28, 1918, shall, for the 
purposes of computing the dividends paid 
eredit under this section, be treated as a tax- 
able dividend paid.’’ 


Defendants meets this subsection with the argument 
that it is qualified by subsection (h) of Section 27 
of the Revenue Act of 1936 which I have previously 
quoted. He contends that, since a part of the dis- 
tribution made in this case is not a taxable dividend 
in the hands of the New Company for [20] the 
period wn which the distribution was made, no divi- 
dend paid credit should be allowed with respect to 
such part. To reach such a conclusion, it is neces- 
sary to find that subsection (h) qualifies or con- 
trols subsection (f). This question has been de- 
cided adversely to defendant’s position in numerous 
eases by the Board of Tax Appeals. A most com- 
plete discussion of the subject is found in the case 
of Credit Alliance Corporation v. Commissioner, 42 
B. T. A. 1020. The question has been considered 
by three of the Circuit Courts of Appeal. In the 
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first case, Centennial Oil Co. v. Thomas, 109 Fed. 
(2) 359, the Firth Circuit sustained defendant’s 
position but with a most vigorous dissenting opinion 
by Judge Hutcheson. On the petition to review 
the decision of the Board of Tax Appeals in the 
Credit Alliance case, the Cireuit Court of Appeals 
for the Fourth Cireuit decided unanimously against 
defendant’s position. Helvering v. Credit Alliance 
Corporation, 122 Fed. (2) 361. The Circuit Court 
of Appeals for the Second Cireuit held hkewise m 
Commissioner v. Kay Mfg. Corporation, 122 Fed. 
(2) 442. It is my duty to accept the weight of au- 
thority upon this question. Furthermore, the Su- 
preme Court has granted certiorari in the Credit 
Alliance case and what I may say upon the merits 
need only be brief. However, in each of the three 
eases which reached the Circuit Courts there was 
involved an issue which is not present here. ‘That 
was the question of the simplification of corporate 
structure and the relationship between the Message 
of the President on June 19, 1955 (H. R. Rep. 
#71681, 74th Cong. Ist Session, p. 4) and the 
language of the 1936 Act. Beeause of that, I will 
state briefly why I think the defendant’s position 
is unsound. 

Fundamentally, the difference of opinion involves 
a conflict between two rules of statutory interpreta- 
tion. In the various cases, the Commissioner main- 
tained that subsection [21] (h) should be econ- 
trolling because it came later in the statute than 
subsection (f£). This rule runs head on into another 
rule to the affect that as between two sections of 
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the statute that which is the more specifie will take 
precedence over that which is the more general. It 
is my opinion that the second rule is much more 
persuasive than the first. There is no sound legis- 
lative practice to support the first. A complicated 
bill cannot be written in one paragraph or one sec- 
tion. There is no reasonable relationship between 
the position of a section in the statute and its im- 
portance. It is an arbitrary rule of construction 
which has been called artificial and to be resorted to 
only in extremis. 59 C. J. 1000; People ex rel 
Mason v. McLane, 90 N. Y. 83; Commercial Trust 
Co. v. Hudson County, Board of Taxation, 86 N. J. 
L. 424; 92 Atlantic 263. 

On the other hand, there is a sound reason for 
the second rule. When the legislature deals with a 
specific subject, the courts have a right to assume 
that much more particular and specific care was 
given then when it deals with a general subject. 
United States v. Chase, 1385 U. 8S. 255; Rodgers v. 
United States, 185 U. S. 83. There can be no doubt 
that subsection (f) is more specific than subsection 
(h). It limits its effect to distribution in liquidation 
and it involves not the entire distribution in liqui- 
dation but only a specific part of it. Subsection (h), 
on the other hand, concerns itself with distribu- 
tions in general. 

To hold that subsection (h) controls subsection 
(f) would be to hold that subsection (f) merely 
provides that the distribution be considered a divi- 
dend and ignores the words “‘taxable’’ and ‘“‘paid”’. 
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Under the rulings of the courts, a distribution im 
liquidation is not considered a dividend. Hellmich 
v. Hellman, 276 U. S. 238. But by the language of 
subsection (f), Congress included in the category 
of divi- [22] dends for the purposes of the Section 
that which was not previously considered a dividend. 
Congress further provided that distributions which 
they included in the category of dividends should 
be treated ‘‘as taxable’’ and ‘‘paid’’. On this point, 
it is of interest to note that the inclusion of the word 
‘‘naid’’ came as a result ef action by the Senate in 
the form of a committee amendment adopted on the 
motion of the Committee on Finance of that body. 
80 Congressional Record p. 8792. This strengthens 
the conclusion that it was purposefully inserted. 

To me it seems that the most logical interpretation 
of the relationship between the two subsections is 
found in the language of the Board of Tax Appeals 
in the opinion in the Credit Alliance Corporation 
case when it said: 

‘‘In our opinion Congress, by subsection (h) 
intended to cover dividend distributions and to 
say that, if taxable, they confer dividends paid 
credit; and, separately, intended by subsection 
(f) to cover a different category, towit, dis- 
tributions in liquidation, and to say that, al- 
though not within the category of ‘dividends’ 
they shall be treated so as to confer dividends 
paid credit to the limited degree provided in sub- 
Sectiome(£)”’. 
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Certainly the Congress intended that subsection (f) 
should have some meaning which would not be com- 
pletely nulified and negatived by subsection (h). 
To my mind, this is the only logical interpretation 
that can give due weight to the congressional intent 
indicated by the inclusion of both of the subsec- 
tions. 

In addition to the disallowance of the dividends 
paid credit, defendants disallowed and_ collected 
taxes on an item of $675 for accounting and legal 
services. This disallowance was on the theory that 
all of the services rendered were for the reorgani- 
zation and should properly have been set up in the 
capital account as organization expense of the New 
Company. Having held against the defendant upon 
the question of reorganization and since the services 
were rendered to the [23] Old Company which went 
out of existence during the taxable year, these items 
were properly chargeable to expense and properly 
deductible as such. In addition to that, the undis- 
puted testimony shows that, of the $675, $450 were 
for ordinary, regular accounting and legal services 
which had nothing to do with the transaction involved 
in this case. Under any theory of the case, plaintiffs 
were entitled to deduct $450 as a part of the Old 
Company’s ordinary operating expenses. 

Findings of fact and judgment may be prepared 
in accordance with this opinion. 

February 14, 1942. 

L. Bb. SCHWELLENBACH 
United States District Judge. 


[ Endorsed]: Filed Feb. 16, 1942. [24] 


Ww Drateks, ev ed, 35 
[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause came on regularly for 
trial on the 13th day of January, 1942, before the 
above-entitled Court, Honorable Lewis B. Schwel- 
lenbach presiding therein, sitting without a jury. 

Plaintiffs appeared by their attorneys, Jones & 
Bronson, and were represented in Court by Mr. H. 
B. Jones and Mr. R. B. Hooper, and the defendant 
appeared by its attorneys, Mr. J. Charles Dennis 
and Mr. Frank Hale, United States Attommeys, and 
was represented in Court by Mr. Thomas 8. Winter, 
Deputy United States Attorney. 

Witnesses were sworn and testimony given at the 
said hearing, and the Court being fully advised in the 
facts and the law, makes its 


FINDINGS OF FACT 


Jk 

That the Pommerelle Company, Inc., at all times 
hereinafter mentioned prior to the 8th day of April, 
1938, was a corporation organized, existing and do- 
ing business under and by virtue of the laws of the 
State of Washington; that it was legally dissolved 
under the laws of the State of Washington on the 
8th day of April, 1938; that the plaintiffs, W. Braicks 
and J. D. Molz were and are the duly elected and 
qualified liquidating trustees of said corporation, 
this cause of action thereby vesting in them under 
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the laws of [25] under the laws of the State of Wash- 
ington. The corporation’s principal place of business 
and the residence of each plaintiff is within the ju- 
dicial district of the above-entitled court. Each plain- 
tiff and the said corporation is and was a citizen of 
the United States, and each has at all times borne 
true allegiance to the government of the United 
states and neither has in any way voluntarily aided, 
abetted or given encouragement to rebellion against 
the United States. No assignment or transfer of this 
claim, or any part thereof, or any interest therein 
has been made. 
II. 

The defendant at all times hereinafter mentioned 
was the Acting Collector of Internal Revenue of the 
United States for the Collection District of Wash- 
ington, having an office and residing at Tacoma, 
Pierce County, within the above-entitled district, 
and the said defendant now is a citizen of the State 
of Washington, Pierce County therein. 


IDOE 

During 1937 and before September 30, 1937, the 
said corporation incurred expenses totaling $675.00 
in connection with professional legal and accounting 
services rendered to it. Of this amount, the sum of 
$75.00 was incurred for legal expenses in connection 
with an increase in the corporation’s capital stock ; 
the sum of $450.00 was paid for ordinary accounting 
services in connection with the auditing of the books 
of the corporation; aud the sum of $150.00 repre- 
sented accounting expenses in connection with the 
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liquidation of the corporation. The sum of $675.00 
charged for the said services was reasonable and 
was paid by the corporation, and the corporation 
reported as a deduction from income in its tax return 
for the year 1937, the said expenses as reasonably and 
necessarily incurred in the business of the corpora- 
tion. This deduction was disallowed by the Internal 
Revenue Agent [26] which disallowance resulted in 
an additional assessment of excess profits tax in the 
amount of $82.00. 
JUN 

In September, 1937, the directors of Pommerelle 
Company, Inc., coneluded that the stated value of 
the company’s capital stock was too low and that 
the corporation was paying excess profits taxes in 
an amount larger than the company’s situation re- 
quired. For the sole purpose of attempting to cor- 
rect this situation and on the advice of the corpora- 
tion’s tax counsel, proceedings were instituted for 
the liquidation of the corporation and a resolution 
was passed duly appointing the plaintiffs herein as 
trustees to wind up and liquidate the assets and af- 
fairs of the said company and to conduct a volun- 
tary liquidation and dissolution out of Court in ac- 
eordance with the laws of the State of Washington. 

Vv. 

Pursuant to the resolution, all of the assets of the 
corporation were transferred to and vested in the 
plaintiffs as trustees for the stockholders and as 
liquidating trustees of the company. The stoekhold- 
ers were advised by the company that the receipt 
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on their behalf by the trustees of their proportionate 
shares in the assets of the corporation constituted 
dividends subject to tax and every stockholder was 
advised as to the increase in his income resulting 
from the receipt of such dividend. With one imma- 
terial exception, each of the stockholders paid an 
income tax thereon in accordance with this advice. 


VI. 

Contemporaneously with these transactions, a new 
company was formed under the laws of the State of 
Washington, called the Pommerelle Company. Each 
stockholder of the old company was notified that he 
was free to retain or dispose of his interest in the 
assets of the old company and to [27] choose whether 
or not he would enter into the new company. Finan- 
cial arrangements were made to purchase for cash 
from any stockholder who did not desire to go into 
the new company, his proportionate share of the as- 
sets held for him by the plaintiffs as trustees. Each 
stockholder subscribed for the stock of the new com- 
pany, which subscription obligation was payable in 
eash. The subscribers to the capital stock of the new 
company thereupon made an offer to the new com- 
pany to transfer all of the assets held for them by 
the trustees, subject to the obligations of the old 
company, which obligations the new company was to 
agree to pay, in fulfillment of their capital stock 
subscriptions to the new company. The new com- 
pany accepted the offer, the trustees then trans- 
ferred to it all the assets held by them for the indi- 
vidual stockholders, and stock was issued to the indi- 
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viduals in the same proportionate share as their in- 
terest in the assets of the old company. The assets 
thereupon appeared on the books of the new com- 
pany at the net value at which they were shown on 
the books of the old company. 


WEL, 

In the income tax return of the old company for 
1937 plaintiffs as liquidating trustees, claimed a dtvy- 
idends paid credit under Section 27 (f) of the Rev- 
enue Act of 1936, 49 Stat. 1648, equal to that portion 
of the amount distributed in hquidation which was 
properly chargeable to the earnings or profits of 
the company accumulated after February 28, 1913. 
The Internal Revenue Agent disallowed this credit, 
which disallowance resulted in a deficiency assess- 
ment in the amount of $7,187.26 as surtax on an un- 
distributed profits under Section 14 of the Revenue 
Act of 1936. [27a] 


WOOL, 

On or about January 16, 1940, the defendant, act- 
ine under the instruction of the Commisisoner of 
Internal Revenue, notified the corporation that it 
was liable for a further assessment under the pro- 
visions of Section 14 of the Revenue Act of 1936, in 
the sum of $7,346.34 in income taxes and $144.62 in 
excess profits tax, making a total deficiency assess- 
ment of $7,490.96. Thereafter, acting under the au- 
thority of the Commissioner of Internal Revenue, 
the defendant required the plaintiffs, as liquidating 
trustees, to and thereupon they did pay to the de- 


40 Thor W. Henricksen-vs. 


fendant the sum of $7,490.96 in payment of the said 
deficiency assessment and $918.89 as interest thereon 
from March 15, 1938. On or about April 9, 1940, 
plaintiffs filed with the defendant for transmission 
to the Commissioner of Internal Revenue a claim 
for refund and repayment of the said amount. This 
claim was made and duly filed upon the official form 
prescribed therefor by the Treasury Department of 
the United States and was filed within three years 
after the date of payment of said taxes, and said 
claim set forth the reasons for and the ground sup- 
porting the refund of said taxes. No allowance or 
disallowance of such claim has been made by the 
Commissioner of Internal Revenue. 


Dated this 21st day of Feb. 1942. 

LEWIS B. SCHWELLENBACH 

United States District Judge 
Presented by: 
R. B. HOOPER 
Of attorneys for plaintiffs 
From the foregoing Findings of Fact, the Court 
makes and enters the following [28] 


CONCLUSIONS OF LAW 


ite 
‘The plaintiffs have complied with all statutory 
conditions constituting conditions precedent to the 
institution and maintenance of this suit. 


II. 
The transaction entered into in September, 1937, 
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by means of which the old Pommerelle Company, 
Inc., was liquidated and a new company formed was 
a liquidation within the contemplation of Section 
27 (f) of the Revenue Act of 1936 and did not come 
within the definition of a reorganization as set forth 
in Section 112 (c) (1) of the Revenue Act of 1936. 
Under the resolution of liquidation herein the stock- 
holders of the old company, immediately after the 
declaration of a liquidating dividend, owned their 
respective interests in the assets formerly owned by 
the old company, not as stockholders in either com- 
pany, but as individuals. Thereafter, the transfer by 
plaintiffs of these assets was made by them as trus- 
tees for the individuals who had been stockholders 
of the old company and not as hquidating trustees 
of the old company. The continuity requisite for the 
establishment of a reorganization hence did not 
exist. 
TTI. 

The plaintiffs were entitled to a dividends paid 
credit in reporting the income of the old company 
for the year 1937, to the extent of that amount dis- 
tributed in the liquidation transaction which was 
properly chargeable to the earnings or profits accu- 
mulated after February 28, 1913, under the pro- 
visions of subdivision (f) of Section 27 of the Rev- 
enue Act of 1936. In holding and determining that 
the said dividends paid credit was not allowable and 
that additional tax was therefore due under Section 
14 of the Revenue Act of 1936, [29] the Commis- 
sioner of Internal Revenue has exceeded the author- 
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ity granted him under the Internal Revenue Act of 
SEIS, 
Jt 
The expenses incurred by the taxpayer corporation 
in 1937 for professional services rendered to it in 
connection with the increase of its capital stock, the 
audit of its books for 1937, and the accounting for 
its liquidation, were properly deductible in full in 
the taxable year of 1937 as an ordinary and neces- 
sary expense incurred in the business of the cor- 
poration. 
Ne 
Under the evidence and the law, the plaintiffs are 
entitled to judgment against the defendant in the 
sum of $8,338.98 together with interest thereon from 
the 9th day of April, 1940, at the rate of 6% per 
annum until paid together with plaintiffs’ costs and 
disbursements as provided by law. 


Dated this 21st day of February, 1942. 
LEWIS B. SCHWELLENBACH, 
United States District Judge. 
Presented by: 
R. B. HOOPER 
Of Attorneys for Plaintiffs. 


[ Endorsed]: Filed Feb. 21, 1942. [30] 
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In the District Court of the United States for the 
Western District of Washington, Southern Di- 
vision. 

No. 189 


W. BRAICKS and J. G. MOLZ, liquidating trus- 
tees of POMMERELLE COMPANY, INC., a 
corporation, 

Plaintifis, 
VS. 


THOR W. HENRICKSEN, Acting Collector of In- 
ternal Revenue, 
Defendant. 


JUDGMENT 


The above-entitled cause came on regularly for 
trial on the 13th day of January, 1942, before the 
above-entitled Court, Honorable Lewis B. Schwell- 
enbach presiding therein, sitting without a jury. 

Plaintiffs appeared by their attorneys, Jones & 
Bronson, and were represented in Court by Mr. 
H. B. Jones and Mr. R. B. Hooper, and the defen- 
dant appeared by its attorneys, Mr. J. Charles Den- 
nis and Mr. Frank Hale, United States Attorneys, 
and was represented in Court by Mr. Thomas 8. 
Winter, Special Assistant to the Chief Counsel, Bu- 
reau of Internal Revenue. 

Witnesses were sworn and testimony given at 
the said hearing, and the Court being fully ad- 
vised in the facts and the law, and having made 
and entered its Findings of Fact and Conclusions 
of Law herein. 
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Now, Therefore, it is Ordered, Adjudged and 
Deereed that plaintiffs have and recover Judgment 
against the defendant in the sum of $8,338.98, to- 
gether with plaintiffs’ costs and disbursements to 
be taxed as provided by law, and for the payment 
of interest provided by law. 


Dated this 21st day of Feb., 1942. 
LEWIS B. SCHWELLENBACH, 
United States District Judge. 
Presented by: 
R. B. HOOPER, 
Of Attorneys for Plaintiffs. 
Judgment corrected and amended pursuant to 
Stip. and Order filed May 8, 1942. 
E. REDWAYNE, 
Dep. Clerk. [81] 


I, Lewis B. Schwellenbach, District Judge of the 
United States, and sitting in the District Court of 
the United States for the Western District of 
Washington, on this 21st day of February, 1942, do 
hereby certify: 

That the acts done by the defendant in the above 
entitled case, as the Collector of Internal Revenue, 
in Imposing and assessing and exacting and col- 
lecting the said excise tax, in the amount of $8,- 
338.98, as set forth in the foregoing judgment, were 
done in his official capacity as such Collector of 
Internal Revenue, and the said Thor W. Henrick- 
sen had probable cause for his acts, notwithstand- 
ing the fact that all of said tax was erroneously 
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collected, and judgment has been rendered for a re- 
fund thereof in this case. 


Dated this 4th day of March, 1942. 
LEWIS B. SCHWELLENBACH, 
United States District Judge. 


{ Endorsed]: Filed Mar. 4, 1942. [82] 


[Title of District Court and Cause. | 


STIPULATION AND ORDER CORRECTING 
JUDGMENT 


It is hereby stipulated and agreed by and between 
the plaintiffs, by their attorneys, Jones & Bron- 
son, and defendant, by his attorneys, J. Charles 
Dennis, United States Attorney for the District of 
Washington and Thomas Rk. Winter, Special As- 
sistant to the Chief Counsel for the Bureau of fn- 
ternal Revenne, that Judgment in the above case 
dated the Bist dav of February, 1942, be corrected 
by striking from said judgment, beginning at Line 
25, the words— 

‘together with interest thereon from the 9th 
day of April, 1940, to date at the rate of six 
per cent (6%), in the amount of $933.97, mak- 
ing a total judgment of $9,272.95, together with 
plaintiff’s costs and disbursements to be taxed 
as provided by law, said Judgment to bear in- 
terest at six per cent (6%) from this date until 
paid”’ 
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and inserting in heu thereof the words—— 
‘together with plaintiffs’ costs and disburse- 
ments to be taxed as provided by law and for 
the payment of interest as provided by law’’. 


Dated this 28th day of April, 1942. 
JONES & BRONSON, 
R. B. HOOPER, 
Attorneys for Plaintiffs. 
J. CHAS. DENNIS, 
THOMAS R. WINTER, 
Attorneys for Defendant. [383] 


Upon the above stipulation of the parties by their 
attorneys and good cause appearing therefor, it is 
hereby Ordered that the judgment be so amended. 


Dated this 30 day of April, 1942. 
- L. B. SCHWELLENBACH, 
Judge. 
Presented by: 
THOMAS R. WINTER. 


[Endorsed]: Filed May 8, 1942. [34] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that Thor W. Henrick- 
sen, Acting Collector of Internal Revenue, defen- 
dant above named, hereby appeals to the Circuit 
Court of Appeals for the Ninth Circuit from the 
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final judgment dated the 21st day of February, 
1942, and filed in the above-entitled Court on the 
4th day of March, 1942, which Judgment was cor- 
rected by an order dated the 28th day of April, 
1942, and filed May 8, 1942. 


Dated this 1st day of June, 1942. 
J. CHARLES DENNIS, 
United States Attorney. 
THOMAS R. WINTER, 
Special Assistant to the Chief 
Counsel, Bureau of Internal 
Revenue. 
Copy mailed to Jones & Bronson, attys. for Pltfs., 
Colman Blidg., Seattle, June 1, 1942. 
EK. REDWAYNE, 
Dep. Clerk. 


[Endorsed]: Filed Jun. 1, 1942. [385] 


[Title of District Court and Cause. ] 
ORDER EXTENDING TIME 


It is hereby stipulated by and between the defen- 
dant appellant, by his attorneys, J. Charles Dennis, 
United States Attorney for the District of Wash- 
ington, and Thomas R. Winter, Special Assistant to 
the Chief Counsel for the Bureau of Internal Reve- 
nue, and plaintiffs appellees, by thei attorneys, 
Jones & Bronson, that the time for fling the record 
on appeal and the docketing of the action shall be 
extended to a date ninety days from the date of 
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first notice of appeal, which date was June 1, 1942, 
and that an order may be entered granting such 
extension. 
js/ do CHAS: DENIS, 
United States Attorney. 
/s/ THOMAS R. WINTER, 
Special Assistant to the Chief 
Counsel Bureau of Internal 
Revenue. Attorneys for De- 
fendant Appellant. 
/s/ JONES & BRONSON, 
(H. B. JONES), 
Attorneys for Plaintiffs Ap- 
pellees. 


Approved and so ordered this 6th day of July, 
1942. 
/s/ LLOYD L. BLACK, 
United States District Judge. 


[Endorsed]: Filed Jul. 7, 1942. [36] 


[Title of District Court and Cause.] 
STATEMENT OF FACTS 


Be It Remembered, the above-entitled action came 
on regularly for hearing on this, the 13th day of 
January, 1942, before the Honorable L. B. Schwel- 
lenbach, United States District Judge, sitting in 
Tacoma, Washington; 

The plaintiffs herein appeared in person and by 
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their Counsel, Jones & Bronson, Attorneys-at-Law, 
Colman Building, Seattle, Washington ; 

Thomas R. Winter Esq., Special Assistant to 
the Chief Counsel, Bureau of Internal Revenue, and 
Harry Sager, Esq., Assistant United States Attor- 
ney, appeared for and on behalf of the defendant 
herein ; 

Whereupon, the following proceedings were had 
and testimony taken, to-wit:—[39] 

The Court: How about the case of Braicks v. 
United States of America? 

Mr. Winter: The defendant is ready, if the 
plaintiff is, Your Honor. 

Mr. Jones: Yes, the plaintiff is ready in that 
case. 

I anticipated, like Counsel, that we probably 
wouldn’t do more than get through this first case 
this morning, so I told the witnesses to come this 
afternoon, but when I saw how we were going, I 
telephoned and asked them to come right away; 
however, I am satisfied we can occupy most of the 
morning with the things we have and then I think 
we can get through, easily, this afternoon. 

This is quite a technical case, as Your Honor 
may have noted from reading the Brief—that 1s, 
the main point in it. 

The facts are, roughly, these: 

(Makes opening statement for the plaintiffs 
herein. ) 


Mr. Winter: (Makes opening statement for the 
defendant herein.) 
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It was never intended in this case, Your Honor, 
to actually liquidate the corporation. If Your 
Honor has read the depositions, that is very well 
put by one of the witnesses, when he was asked: 

‘Q. Did you understand you were selling 
your stock or not? 

‘“A. No, I wasn’t selling it.’’ [40] 

‘“(. You were trading stock in the new cor- 


poration ? 
kN, Pee 
‘*@. That was your understanding? 
cAee eS. 2 


Mr. Jones (Interrupting): The witness had the 
Notary correct that testimony you read. He said 
that he either misspoke himself or it was incor- 
rectly reported. 

Mr. Winter: That is what he testified to. 

I, distinctly, remember it. 

Mr. Jones: You notice he has corrections on 
that point? 

Mr. Winter: The copy furnished me had no 
correction in it. 

Mr. Jones (Indicating): This was furnished me 
this morning. 

The Court: Do you want to read these deposi- 
tions, now ? 

Mr. Jones: Yes. That might be the best thing 
to do at this time. I think, if it were agreeable, 
1 think we should submit the depositions and have 
an opportunity to organize the case during the 
Noon hour. 
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J will ask to have the depositions published. 
The Court: They may be published. 
Counsel may read the depositions. 
(Whereupon, the depositions just referred to 
were published, and read by Counsel herein.) 


[41] 


[Title of District Court and Cause. ] 


DEPOSITIONS OF AUGUST BUSCHMANN, 
C. S. LEEDE, ED HULETZ and GILBERT 
M. KROLL. 


Be It Remembered, that heretofore and on to- 
wit October 23, 1941, at the hour of 3:00 p. m. the 
depositions of August Buschmann, C. 8. Leede, Ed 
Huletz and Gilbert M. Kroll, were taken on behalf 
of the plaintiffs at Room 610, Colman Building, Se- 
attle, Washington, before J. W. Greb, Jr., Notary 
Public, pursuant to oral stipulation; 

Plaintiffs appearing by H. B. Jones, Esq,, 
(Messrs. Jones & Bronson), their attorney and 
counsel ; 

Defendant appearing by Thomas R. Winter, Esq., 
Special Attorney, Bureau of Internal Revenue; and 
[42] Harry Sager, Esq., Assistant U. 8. District. 
Attorney ; 


Whereupon the following proceedings were had: 
Mr. Jones: May the record show that the depo- 
sitions of August Busehmann, C. S. Leede, Ed Hu- 
letz and Gilbert M. Kroll, on behalf of the plain- 
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tiffs, may be taken pursuant to stipulation, for 
use upon the trial of this Cause? 

Ts that agreeable to you? 

Mr. Winter: Yes, subject, however, to all legal 
objections. 

Mr. Jones: That is right. I will call Mr. Busch- 
mann to be sworn and testify, first. 


AUGUST BUSCHMANN, 


ealled as a witness on behalf of the plaintiffs, being 
first duly sworn, testified as follows: 


Direct Examination 
By Myr. Jones: 

@. Will you state vour name? 

A. August Buschmann. 

Q. Mr. Buschmann, were you a stockholder in 
a company known as Pommerelle Company, Inc., in 
the year 1937? A. Yes, I was. 

Q. I will show you what is entitled a call and 
waiver of notice of special meeting, which is con- 
tained in the Minute Book of the Pommerelle Com- 
pany, which will be produced upon the trial of this 
Cause, and which gives notice of a call of a special 
meeting of the stockhold- [43] ers to be held at the 
office of the company on September 30, 1937, and 
call your attention to the signatures there, and 
ask you if that is your signature where it appears 
as August Buschmann ? 

ee SCSyet initia icmmiy slCna vise, 

@. Did you attend that meeting? 
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(Deposition of August Buschmann. ) 

A. Yes, I did. 

Q. And, just generally speaking, will you tell 
us what, as you recall it, was the subjeet under con- 
sideration at that meeting? 

Mr. Winter: I don’t know if Your Honor wants 
us to make objections to questions, but certainly 
that question is leading. 

The Court: Was there any stipulation as to ob- 
jections ? 

Ma. Winter: We reserved the right 

The Court (Interrupting): Objections to the 
form of questions should be taken at the time of 
taking the deposition. 

Mr. Jones: This was taken on notice, there 
wasn’t any stipulation. 

Myr. Winter (Continuing, from Line 16, above): 
the reporter hasn’t put it down—at the time we 
started the depositions, I said ‘‘subject to all legal 
objections. ”’ 

The Court: I will overrule the objection. 

Those objections should have been taken specifi- 
cally at the time of taking of the depositions. 

Myr. Winter: That is the reason I made the state- 
ment, if the Court please, so we wouldn’t interrupt 
[44+] the witness in taking the deposition. 

The Court: I will further overrule it, that isn’t 
legal. 


@. And just generally speaking, will vou tell us 
what, as you reeall it, was the subject under con- 
sideration at that meeting? 
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(Deposition of August Buschmann. ) 

A. As I reeall it, the subject under considera- 
tion was the liquidation of the old Pommerelle Com- 
pany. 

@. And do you recall whether or not, in connec- 
tion with the hquidation, there was any discussion 
as to the rights or the privilege of stockholders 
of the Company, about whether they could take 
their liquidated portion in eash or not? 

A. There was. 

@. What, in general, was the substance of that 
discussion ? 

A. Well, as I recall it, Mr. Braicks, our presi- 
dent, said that if we wanted to sell our stock, why 
he would be prepared to buy anyone out that wanted 
to sell their stock. 

Q. State whether or not you were subsequently 
advised by anyone as to the amount of profit you 
were to report in connection with the transaction ? 

A. Yes, I was advised. 

Q. Did you receive any letters or documents in 


that connection ? a 1 nik 
Q. Can you identify those papers? 
ees: 


Q. What are they? 

A. Well, one of them gives an itemized way 
of figuring [45] our income tax on the basis of the 
liquidation, and the other one is a letter accompany- 
ing the dividend. 

Q. How did those come to you? 

A. By mail. 
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(Deposition of August Buschmann. ) 

Q. And have been in your possession since that 
time ? eee VCs. 

Mr. Jones: I will offer those as Exhibit 1 to this 
witness’s deposition. 

Mr. Winter: We will reserve our objection to 
them. 

Mr. Jones: I offer those as Exhibit 1. Those, I 
presume, are attached to the original deposition and 
should consist of a general statement, showing the 
computation of a general statement, showing the 
computation of taxes, etc. shareholders’ profits, ete. 

Mr. Winter: We object, if the Court please, on 
the ground it is self-serving, it is a self-serving doc- 
ument and has no bearing on this case and is con- 
trary to the contention of the defendant that they 
were, in fact, dividends and that they are self-serv- 
ing. 

The Court: They got a check for some compara- 
tively small amount? 

Mr. Jones: I think only a few dollars of ad- 
justments made in some cases, the amounts were 
just a few dollars, but outside of that, I believe 
no checks were issued. 

The Court: I will overrule the objection. 

A letter addressed to the witness, dated [eb- 
ruary 16, 1938, from The Pommerelle Company, 
being a detailed statement showing net profit 
for income tax report; and a letter addressed to 
the witness, dated February 15, 1938, from The 
Pommerelle Companv, admitted in evidence as 
Plaintiffs’ Exhibit No. 1 to the deposition. 
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(Deposition of August Buschmann. ) 


PLAINTIFFS’ EXHIBIT No, 1 
TO DEPOSITION 


Phone Eliot 0848 Bonded Winery 


THE POMMERELLE COMPANY, Ine. 
716 Dearborn Street 
Wines and Apple Juice 


Seattle, Wash. 
February 16, 19388 
Mr. August Busehmann 
Colman Building 
Seattle, Washington 


Dear Mr. Busechmann: 
Enelosed you will find a detailed statement show- 
ing net profit for your Federal Income Tax report. 


No. of Shores Date Cost At 
Purchases Total Purchased Par 
1,000 10-21-35 1,000.00 
500 6-10-35 500.00 
1,050 2,500 12-14-36 1,050.00 
Distribution 
Oct.4, 1937 Total Profit Total 
2,408.76 1,408.76 
1,204.38 704.38 
2529.20 6,142.34 1,479.20 3,592.34 
Time Held Per Cent of Net Profit 
Profit to To Report 
Report 
MNO omen Sees ko ree SO Ieee 
LA tes SEES ab 0s 2 60 422.63 
Winder seats 2... eee 100 a7 O20 


WE) 2) Been oa eee erro ee! $3,028.84 
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(Deposition of August Buschmann. ) 
P25. The cheek received represents a S¢ per share 
dividend on your 6,143 shares of stock. 
Yours very truly, 
THE POMMERELLE COMPANY 
By HE. PFISTERER 


Copy mailed to Mr. Cowan 2/17/38. 


Phone Eliot 0843 Bonded Winery 


THE POMMERELLE COMPANY, INC. 
716 Dearborn Street 
Wines and Apple Juice 


Seattle, Wash. 
February 15, 1938 
Mr. August Buschmann 
Colman Building 
Seattle, Washington 


Dear Mr. Buschmann: 

Enclosed you will find your dividend check for 
the year 1937. It will be necessary for you to re- 
port a net profit of $3,028.84 on your Federal In- 
come Tax statement. 

Yours very truly, 
TEH POMMERELLE COMPANY 
By E. PFISTERER 


[Endorsed]: Filed October 23, 1941. 
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(Deposition of August Buschmann. ) 

Q@. (By Mr. Jones) State whether or not you 
filed an income tax return for the year 1937? 

ee Udi 

@. And state whether or not you included in 
that return the profit that you were advised had 
accrued to you on the liquidation of the Pommer- 
elle Company stock ? 

Mr. Winter: I object to that on the ground the 
return is the best evidence of what it included. 

Mr. Jones: Counsel is right on that but the 
reason for this was we had asked for the produc- 
tion of the returns but were advised they could 
not be produced, except under compulsion or con- 
sent and this was laying the foundation to either 
get the returns, themselves, or, if they weren’t 
and his 


available to prove by secondary evidence 
answer was he did include this in his return. It 
is not a ease of proving the details of the instru- 
ment by secondary evidence, just prove the sub- 
stantive fact, if he did make a return which in- 
cluded this item—whether it is correct, is not so 
material. 

The Court: I will overrule the objection on the 
basis you will connect it up? 

Mr. Jones: Yes, we will. 

Q. (Repeating) And state whether or not you 
included in that return the profit that you were 
advised had accrued to you on the liquidation of 
the Pommerelle Company stock ? AW Slacdid: 

Q. Are you willing for your income tax return 
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(Deposition of August Buschmann. ) 

to be produced and submitted to the court in con- 

nection with the trial of this cause? A. Yes. 
[47] 

Mr. Jones: Do you have his tax return here? 

Mr. Winter: I have a photostatic copy of it. 

Mr. Jones: Would you be willing to let Mr. 
Buschmann see it? 

Mr. Winter: Yes. 

Q@. Mr. Buschmann, this photostatic copy of 
your tax return, which Mr. Winter has produced, 
and which I assume you will produce at the trial, 
will you, Mr. Winter? 

Mr. Winter: If Mr. Buschmann will consent. 

Q. (By Mr. Jones) Yes. Is that a copy of 
your return and of your signature? 

A. I am sorry; I can’t tell you whether it is 
a copy of my return or not, because I can’t re- 
member that far back. 

Q. Will you look and see whether it purports 
to be signed by you? 

A. Where would the signature be? On _ the 
back here? 

Mr. Winter: Right here. 

The Witness: Yes, that is my signature. 

Q. (By Mr. Jones) That is your signature? 

iA, Yes, sir. 

Q. And you are willing that this photostatic 
copy be produced and exhibited upon the trial of 
this cause, are you? A. Surely. Surely. 

Q. Have you ever claimed any refund of the 
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(Deposition of August Buschmann. ) 
tax paid by you on this return on the profit re- 
ceived from the Pommerelle stock? 

A. Not that I know of. 

Mr. Jones: That is all. [48] 


Cross Examination 
‘By Mr. Winter: 

(). Were you a stockholder, Mr. Buschmann, in 
Pommerelle Company, Ine. from the time of its 
organization ? 

A. You mean the original company? 

Q. Yes. 

A. Not at the time of its original organization. 
I bought some stock in the company after it was 
organized. I don’t recall how long it had been or- 
ganized when I eventually bought. 

Q. When did you buy your stock? 

A. I think around 1934 or 735, or something 
like that. { can tell you when I get down to the 
office exactly, but I don’t recall it exactly now. 

Q. Did you buy all of vour stock at one time, 
or various times? 

A. I think I bought it all at one time. 

Q. How many shares of stock did you own on 
September 30, 1937? 

A. TIT ean’t tell vou exactly the number of shares, 
but I owned ten percent of the stock in the company. 

Q. Ten percent of the stock? 

A. Yes. That is my recollection. 

Q. I am referring to the date of the meeting 
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(Deposition of August Buschmann. ) 
which you have testified about. i. Y eaeante 

Q. What was the reason, Mr. Buschmann, for 
liquidating the company and forming the new com- 
pany, if you know? 

A. Well, the reason was that the directors of our 
organization figured it was to the best interests of 
the [49] stockholders to do so. 

@. Were you a director? A. No, sif. 

Q. Was the corporation desirous of changing its 
ealendar year to a fiscal vear basis? 

A. Whether the directors were desirous? 

Q. Yes. A. Well, I suppose they were. 

Q. Well, you understood, did you not, Mr. Busch- 
mann, that a new corporation was to be formed, and 
you were going to get stock in the new corporation 
for your stock, if vou so desired? 

A, If we wanted to, yes. 

Q. When did you sign your subscription for 
stock in the new corporation? 

A. I can’t tell you that. 

Q. Well, was it before September 30? 

A. Well, I am sorry; I can’t tell you that at the 
eset tine. 

Q. Well, was it before the meeting or after the 
meeting? 

A. When I subseribed for the stock in the new 
corporation vou say ? 

Q. Yes. 

A. It must have been after the mecting, be- 
cause nobody knew at the time of the mecting 
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whether we were going to be in the new corporation 
or not. 

Q. Isn’t it a fact that on September 25, 1937, 
you subscribed for the capital stock of the new 
corporation to be formed, of The Pommerelle Com- 
pany ? A. Well, I couldn’t say. 

Q. You couldn’t say? [50] 

A. No, I couldn't. 

Q. You wouldn’t say that that was not the fact? 

A. I couldn’t say, because I don’t recall the 
dates, 

Mr. Winter: Do you have the subscriptions, Mr. 
Jones? 

Mr. Jones: I am sure we have. 

Mr. Winter: Do you have the subscription books 
here? 

Mr. Jones: That would be the new company ? 

Mr. Winter: Of the new company. 

Mr. Jones: Yes, this is the new company. (Hand- 
ing a book to Mr. Winter.) 

Q. (By Mr. Winter) I will show you, Mr. Busch- 
mann, what purports to be the minutes of the first 
meeting of stockholders in The Pommerelle Com- 
pany, held at 716 Dearborn Street, Seattle, which 
has been furnished by the plaintiffs’ counsel. Did 
you sign that application ? 

A. I can’t tell you whether I did or not. 

. Did you sign it here? 

A. My signature is not here. 

@. Did you attend the meeting, the first meeting ? 
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A. I can’t even recall that at the present time. 

Q. Well, you did subscribe for the stock, didn’t 
you? 

A. Yes, I subscribed. I apparently must have 
subseribed for the stock. 

Q. I beg your pardon? 

A. I must have subseribed for the stock, or else 
I wouldn’t have gotten it. 

Q. It shows that vou are a stockholder of the 
corporation; [51] it recites that you were there, 
doesn’t it, that vou had subseribed ? 

Mr. Winter: Now, just a minute, gentlemen. If 
we are going to have a deposition, I would like 
to have the witness not be coached over there or 
suggested to. 

A. Well, I suppose I was there, but I can’t re- 
eall this far back whether J was there or not. 

Q. When did you first learn about the plan to 
incorporate the new company? 

A. Well, it was talked of, oh, for—I don’t know 
—maybe for a month or two before the time that 
it was done; but I can’t tell you definitely the 
exact date that it was talked about. 

Q. When it was talked about, it was also stated 
it was desirous of obtaining a higher value for the 
purpose of Federal capital stock tax, wasn’t it? 

A. That is possible, yes. 

Q. Well, wasn’t it a fact, Mr. Buschmann? 

A. Well, there were many things talked about. 
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You see, this is not a corporation that I pay very 
much attention to. I am only a small stockholder 
in the corporation, and whatever the directors 
have 

Q. (Interrupting) You understood, did you not, 
that this purpose could be accomplished by liqui- 
dating the old corporation and forming the new 
one, and subscribing to the new one? 

A. That is true, if you so desired, yes; I think 
that is right. 

Q. Well, you knew you were desirous at that 
time, didn’t you? [52] 

Mr. Jones: Desirous of what? 

A. Desirous of what did you say? 

Q. (By Mr. Winter) I say, you were desirous at 
that time of getting into the new corporation? You 
had no intention of selling your stock, did you? 

A. I had no intention of selling my stock, no. 

@. And you knew, if a new corporation was to 
be formed, you were going to subscribe in that? 

A. Yes, that is true. 

Q. Did you receive any money from the liquida- 
tion ? A. Well, yes. 

@. I mean outside of this statement here, did 
you receive any other information with regard to it? 

A. Not as far as I can recall at the present 
time. 

@. I am referring to the letter from the Pom- 
merelle Company by EH. Pfisterer, to you, dated 
February 16, 1938, and letter of February 15, 1938. 
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A. You mean at that particular time, or before 
that time, or what? 

Q. Well, isn’t it a fact, Mr. Buschmann, that 
prior to September 25, 1937, it was agreed that vou 
would liquidate the assets of the old corporation, 
and form a new corporation, and turn over the 
assets to the new corporation the same as it was in 
the old corporation, except you were increasing vour 
capitalization ? 

A. I don’t think anybody—I don’t know about 
the rest of them, but there wasn’t any specific agree- 
ment about it. 

There was no specific agreement about it? 
No. [53] 

But it was so understood, wasn’t it? 

Well, it was talked about, ves. 

. Yes. Were you present at the mecting of 
October 4, 1937, of the new company? 

A. J ean’t recall right now whether I was or 
not. 

Q. Well, did you give your proxy to anyone? 

A. J can’t recall that either. 

Q. Well, during any of that time, did you attend 


rope 


all the meetings, or who did vou give your prexies 
to? 

A. J didn’t attend all the meetings. Sometimes 
perhaps I gave proxies to Mr. Braicks and some- 
times to Mr. Molz. 

Q. What is vour business, Mi. Buschmann? 

A. Canning salmon. 
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Q. Did Mr. Braicks tell you that he was pre- 
pared to buy anyone out who wanted to get out? 

A. He did. 

Q. That was understood prior to September 25, 
1937, wasn’t it? 

A. Well, at the time we had the meeting there, 
whenever the date of that meeting was. I can’t 
recall now. 

Q@. He was prepared to buy out in September, 
wasn’t he, I mean September 25, 1937? 

A. If that was the date of the meeting, that 
is the time that that was mentioned, yes. 

Q. Who did you get the information from about 
the reorganization or the liquidation of the cor- 
poration? Mr. Scott? 

A. I think it was discussed by several of the 
directors before the time it actually took place. 

[54] 

@. Was Mr. Scott a director? 

A. I don’t recall whether he was or not. Were 
you a director at the time? 

Q. Was Mr. Scott present at these meetings? 

A. Perhaps at some of them, and some of them 
he wasn’t. 

Q. Mr. Scott is the accountant for the corpora- 
tion, isn’t he, was or still is? 

A. I don’t know whether he still is. He was. 

Q. He was at that time? A. Yes. 

Q. Did he advise the directors and the stock- 
holders present at the meeting that these purposes 
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could be accomplished by a liquidation and the for- 
mation of a new corporation with a higher capital 
stock ? 

Mr. Jones: I think that when you say ‘‘these 
purposes’’, you ought to specify what purposes you 
mean, so that the witness will understand. 

Q. (By Mr. Winter) Well, did Mr. Scott advise 
the stockholders in your presence, and you as a 
stockholder, that the corporation was desirous of 
changing its calendar year to a fiscal year? 

A. Well, I can’t recall that. 

Q. Well, did he advise you that—— 

A. (Interrupting) I will tell you in a few short 
words what I recall. He advised us that this could 
be done legally. 

Q. This could be done legally? 

iwmeees. he did, 

Q. What could be done legally? 

A. This reorganization. If you want to organize 
a new [55] company, if you want to dissolve the 
old company and organize a new company, that 
could be done legally. 

Q. Why were you organizing a new one? 

A. Beeause the directors figured it was for the 
best interests, as I have told you. 

Q. To reorganize a new company or form a new 
company ? 

A. Not reorganize a new company. Dissolve the 
old company and organize a new company. 

Q. And it could be accomplished by the same 
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stockholders taking the same interest in the new 
corporation, is that right? 

A. ‘That wasn’t the point. We didn’t know who 
were going to be in the new corporation and who 
weren't. 

Q. You didn’t know of anyone that didn’t want 
to be in the new corporation, did you? 

A. Well, I didn’t know the other stockholders. 

Q. You didn’t know any of them at all? 

A. I knew some of them, yes, but I didn’t know 
them all, intimately. 

@. Didn’t you sign a subscription for stock? 

A. I suppose I did. I don’t recall. 

Mr. Winter: I make demand on Mr. Jones, do 
you have a signed subscription for stock ? 

Mr. Jones: Well, I have only what is in the 
minute book there. 

The Witness: J don’t recall whether there was 
a subseription list or not. 

Q. (By Mr. Winter) Calling your attention to 
the first meeting, the minutes of the first meeting 
of the stockholders of The Pommerelle Company, 
wherein it appears [56] that those present, repre- 
senting the number of shares subscribed for, set 
opposite their names, were, among others, August 
Buschmann, 6,000 shares. Now, I will ask you 
whether or not you subseribed for stock at that 
time. 

Mr. Jones: I suggest you show the witness the 
minutes you are referring to, so he can tell whether 
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he knows about it. 

The Witness: Did I sign the subscription list 
here? 

Q. (By Mr. Winters) Just answer my question, 
Mr. Buschmann. You don’t know, is that your 
answer? 

A. I don’t know if I did. If my name is there 
as doing so, I suppose I did. 

Q. All right. 

A. I know I got the stock, so I must have sub- 
scribed for it. Whether I signed a written sub- 
scription list or not, I can’t tell you. 

Q@. Showimg you what purports to be a sub- 
scription for common stock of The Pommerelle 
Company, in the minute books of the new corpora- 
tion, I will ask vou whether or not that is your 
signature appearing thereon ? 

A. That is my signature. 

@. Where it appears that you subscribed for 
6,143 shares? 

A. That is my signature right there, yes, sir. 

Q. Well, now, does that refresh vour memory? 
Did you or did you not, on September 25, 1937, 
subseribe for 6,148 shares? 

A. That is my signature there on that document. 

Q. That was five days before the new corpora- 
tion, the [57] First meeting of the new corporation, 
of the stockholders? 

A. I can’t say anything as regards to that. 
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Q. Well, then, as I understand your testimony, 
Mr. Buschmann, you were advised by the account- 
ant and by others in the corporation that the legal 
steps could be taken to accomplish the purposes of 
increasing the capitalization, at least, is that right? 

A. Well, they figured that was for the best in- 
terests of the corporation. That is the way it was 
put up to us. 

@. That it was for the best interests of the old 
corporation ? A. Of the stockholders. 

Q. Yes. 

A. If the stockholders didn’t like it, why who- 
ever wanted to could get out. 

Q. Now, just a moment; there is no question be- 
fore you. 

Mr. Jones: That is a part of his answer. 

Mr. Winter: I submit that, after three minutes, 
you can’t start answering, volunteering something. 

Mr. Jones: It wasn’t three minutes, and let 
the witness answer. If you have anything more you 
want to add to it, Mr. Buschmann, say so. 

Mr. Winter: This next remark is hard to under- 
stand. I think it was talk going on between other 
parties in the room. 

Mr. Jones: There were four or five people 
there. 

Mr. Winter: (Reading) The Witness: No, that 
is all, just that we had the privilege of withdrawing 
if [58] we wanted to, or we had the privilege of 
staying in, whichever we liked. 
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If the Court please, I think that part, the volun- 
tary statement, should not be considered part of the 
deposition. There was no question before the wit- 
ness. J don’t think the case is going to rise or fall 
on that, but I think, in all propriety, we will object 
to the voluntary statement. 

Mr. Jones: The last question asked was a very 
indefinite question. The question was, ‘‘That it was 
for the best interests of the old corporation’’? This 
is continuing along 


Mr. Winter: (Interrupting) According to your 
suggestion. If you want to add something, say 
*“*ses,”’ 

The Court: The first answer is voluntary? 

ivi. Winter: Yes. 

Mr. Jones: Just repetition. 

The Court: I will overrule the objection. 

Q. (By Mr. Winter) But to your knowledge, no 
one withdrew? 

A. I don’t think so. I don’t know how many 
small stockholders there were that did or didn’t. 

@. Do vou mean to tell me that the officers or 
directors or Mr. Scott didn’t tell you the purpose 
of the reorganization, or the liquidation and forma- 
tion of the new corporation? (This question is ver- 
batim from the deposition. Reporter’s note) 

A. I ean’t remember all these things four or five 
years back. 

Q. It was discussed two or three months before, 
is that right? [59] 
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A. It was discussed some time before, yes. 

Q. You knew the corporation was paying high 
excess profits tax because of the small capitaliza- 
tion, didn’t you, or was liable? 

A. I didn’t pay any particular attention to it. 
I told you before that I was a small stockholder, 
and I wasn’t paying very much attention to that 
company. I have told you that once. 

Q. Well, tell it to me again, then. 

i Ale rieht: 

Q. What was the basis which Mr. Braicks ad- 
vised you that he was prepared to buy anyone out? 
Upon what basis did he say that? 

A. I can’t recall the exact basis right now. 

@. Was it so much a share? 

A. I think it was on a share basis, yes. I think 
that is right. 

@. Did you ever dispose of any of your stock, 
or have you disposed of any of your stock since? 

A. No, I have not. 

Q. You still are a stockholder in the corpora- 
tion ? A. Yes, sir. 

Mr Wointer; What is all: 

Mr. Jones: That is all, Mr. Buschmann. 

(Witness excused.) 
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Mr. Winter: Do you want his return now? We 
ean put them all in at once. 

The Court: It is 12:00 o’clock. We will recess 
until 1:15. Adjournment. [60] 


Afternoon Session, 


January 13th, 1942. 
1:15 o’clock. 


The Court: You may proceed. 

Mr. Jones: Does Your Honor wish me to go 
ahead with the depositions or shall I start with the 
more logical end of the case? 

The Court: Whichever you prefer. 

Mr. Jones: I think I had better take the testi- 
mony. These are really cumulative matters. 

I will call Mr. Molz. 

Mr. Winter, do you have copies of the 90-day 
letter and plaintiffs’ return in this case ? 

Mr. Winters: I have certified, photostatic copies. 
of each. 

Mr. Jones: Do you object to my using a copy? 

Mr. Winters: No. 

Mr. Jones: For the purpose of showing the basis 
on which this assessment was made, not proof of 
the statements contained in it, I offer in evidence 
Plaintiff’s Exhibit No. 1, Certified Copy of the 90- 
day letter, or assessment letter. 

Mr. Winter: No objection. 

The Court: Admitted. 

(Plaintiffs’ exhibit No. 1, the 90-day letter 
just referred to—Admitted in evidence.) 
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UNITED STATES OF AMERICA 
Treasury Department 
Washington 


February 7, 1941 


Pursuant to the provisions of Section 661, Chap- 
ter 17, Title 28 of the United States Code (Section 
882 of the Revised Statutes of the United States), 
I hereby certify that the annexed is a true copy 
of copy of letter dated January 16, 1940 (with 
statement attached, minus form of waiver men- 
tioned therein), to Pommerelle Company, Ince., 
Seattle, Washington, from Guy T. Helvering, Com- 
missioner, on file in this Department. 

Jn Witness Whereof, I have hereunto set my 
hand, and caused the seal of the Treasury Depart- 
ment to be affixed, on the day and year first above 
written. 

By direction of the Secretary of the Treasury: 


[Seal] S. H. MARKS 
Chief Clerk, Treasury 
Department. 


SSr J Pw 
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SN-I'T-3 
District of Washington 


Seattle, Washington 
January 16, 1940 


300 Federal Office Building 
Seattle Division 


rT:90D : ay 


Pommerelle Company, Ine. 
716 Dearborn Street 
Seattle, Washington. 


Sirs: 

You are advised that the determination of your 
income tax liability for the taxable year ended 
December 31, 1937 discloses a deficiency of $7,346.34 
and that the determination of your excess-profits 
tax liability for the year mentioned disclosed a 
deficiency of $144.62 as shown in the statement 
attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiencies mentioned. 

Within ninety davs (not counting Sunday or a 
legal holiday in the District of Columbia as the 
ninetieth day) from the date of the mailing of 
this letter, you may file a petition with the United 
States Board of Tax Appeals for a redetermination 
of the deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
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it to the Internal Revenue Agent in Charge, 350 
Federal Office Building, Seattle, Washington. The 
signing and filing of this form will expedite the 
closing of your return by permitting an early 
assessment of the deficiencies, and will prevent the 
accumulation of interest, since the interest period 
terminates thirty days after filing the form, or 
on the date assessment is made, whichever is 


earlier. 
Respectfully, 
GUY T. HELVERING 
Commissioner. 
By GEO. C. EARLEY 
Internal Revenue Agent in 
Charge. 
Knelosures: 
Statement. 
Form of waiver. 
J W-ro 
STATEMENT 
IT :90D :J W 


POMMERELLE COMPANY, INC. 
716 Dearborn Street 
Seattle, Washington 


Tax Liability for the Taxable Year 
Einded December 31, 1937 


Liability Assessed Deficiency 
Incomes Tax 2 $12,243.93 $4,897.59 $7,346.34 
Exeess-profits Tax .... 3,903.75 3,759.18 144.62 


SE OL | ier eee $16,147.68 $8,656.72 $7,490.96 
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In making this determination of your income tax 
liability, careful consideration has been given to 
the report of examination dated March 14, 1939; 
to protest dated April 27, 1939 and to statements 
made in conferences held August 1, 1939, Septem- 
ber 8, 1939, November 27, 19389 and December 7, 
IOS), 

A copy of this letter and statement has been 
mailed to your representative, H. L. Scott, Insur- 
ance Building, Seattle, Washington, in accordance 
with the authority contained in the power of at- 
torney executed by you and on file with the 
Bureau. 

No taxable dividends having been paid to stock- 
holders during the period January 1 to October 4, 
1937, a dividends paid credit is not allowable. 


ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return.................... $44,143.08 
Unallowable deductions and additional income: 

(a) Cost of improvements.............. $530.16 

(b) Organization expenses .............- 675.00 1,205.16 
INeteimeome ad jUSte dis mmeren rn... $45,348.24 


EXPLANATION OF ADJUSTMENTS 


(a) The cost of Improvements in the amount of 
$568.03 less $37.87 held to be allowable as depre- 
ciation on such improvements are disallowed be- 
cause benefits from the expenditures were not lim- 
ited to the taxable year. 

(b) Expenses incurred in connection with re- 
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organization, recapitalization or corporate organi- 
zation are not deductible from net income. Fees 


paid out in connection with such matters totalling 
$675.00 were deducted and are disallowed under the 
provisions of Article 24-2, Regulations 94. 


COMPUTATION OF TAX 
Excess-Profits Tax: 
Maxaile-smet= 1s@ Ole snes o-o see nmnnntennete et 2 Su2c co, 
Less: 10% of $102,535.97 value of capital stock 
as declared in your eapital stock tax re- 
turn for the year ended June 30, 1937........ 


Net income subject to excess-profits tax.................. 
5% of declared value of capital stock...................... 


TIS EG Geese eee eee eS a ee 


Excess-profits tax: 
GCG Ollie HO. U2 075) eeeemnemeee ee eee oes Facts. hea 
1 re OS re OW imtetd awe Ot 2. ou eee a 


MV GibaleeCNCCSS=[ONOItS, Ua eee os ssc eects. eee 
Excess-profits tax assessed : 
Original—list. Account No. 4-400329...........0.... 


Deficiency—of excess-profits tax... eee 


Income Tax 
Normal Tax: 
Parka bles ietmmnn CONG eet. ee eg anna es eee 
Less: Exeess-profits tax (paid or acerued)............ 


Net income for normal tax computation.................. 
Normal tax. ne mimeomn..\.....2 ec 
Uo Ole Be 2 OOO ies... 2 eae ees 
eZ ot 13 OOOO Rear... ee a eee 
13:05 ok hp WOOK U meee, .....:.cce eee ee ee eee 
WSO “Ok Sy aa eee ee Oe ee 


Toralsnormal (ax. eee... eee 


$45,348.24 


10,253.60 


$35,094.64 
5,126.80 


$29,967.84 


$ 307.61 
3,096.14 


$ 3,903.75 
3,759.13 


$ 144.62 


$45,348.24 
3,903.75 


$41,444.49 
$41,444.49 
$ 160.00 
1,430.00 
3,250.00 
216.67 


$ 5,056.67 
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Surtax on Undistributed Profits: 
MeaseAlle Wel IICOWE.....<..c.22.-22cecccecbcccecnbeseceeesseeceerecse=s 
Less: Excess profits tax (paid 
GUEE AOC |) roe ioe sees NS Ee $3,903.75 
UN Ghtentivet Men eter oo esc neva ccc. 2sdeuee ceeeerree 5,056.67 


PAMANUISTCC Cte IMCOINC 2, 2.02..< 5 .2.- -0nce-ceuzccreece oie eee sere 
TOS LOE) «SILLS Fs ae a eee re 
TG) ORES S(O (NCIC, Ua spl ee gol or oe 
TSS CORE Ie 5,0 Sia] oe ea glee 
VQ OOS Oe eee ee ne PL 
22 Dy OT PE een ee cei 
LUGE) SEE SESS ES ae 


Me eR UL Vee tee occ inc e-<ccccescacnecdcccs accecucscucectecssacenecacectueeee 
TES COTE TREE HTRL AS—cc O 


Total income tax assessable (normal tax and 
SUCTCU) —ccasuei RM ae eset et ae 

Income tax assessed (normal tax and surtax) : 
Original—list. Account No. 4-400329.....0.0..2...- 


WeTCTEN CY Oh WMCOMC PAX cc. .cice-cc2csaccce-c-0s-s-2cccdeeeseeeeee 
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$45,348.24 


8,960.42 


$36,387.82 
$36,387.82 
$ 350.00 
436.65 
1,237.19 
1,601.06 
3,562.36 


$ 7,187.26 
5,056.67 
$12,243.93 
4,897.59 


$ 7,346.34 


Mr. Jones: I also offer in evidence copy of the 
[61] return of the Pommerelle Company for the 


year 1937—certified copy. 
Mr. Winter: No objection. 
The Court: Admitted. 


(Plaintiffs’ exhibit No. 2, return of the Pem- 


merelle Company for the year 1937, Admitted 


in evidence. ) 
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Statement of facts covering the dissolution of 


Pommerelle Company, Ine., a Corporation. 


18 
2. 
3. 


Date of dissolution October 4, 1937. 
Exact steps taken to dissolve the corporation. 
Date the distribution was paid to the stock- 
holders October 4, 1937. 
Name and address of each stockholder at time 
of dissolution: See attached schedule. 
Number and Par Value of Shares of Stock 
of Each: 25,500 Shares, $25,500.00. 
Amount of money received by each during 
COUrSe OfeCiseOlMLIOM: a2. 455 7 
Amount and return of other Assets Received 
by each during course of dissolution $61,423.39 
List the names and addresses of each indivi- 
dual or corporation other than shareholders 
and creditors, if any that received assets at 
dissolution and the amount or value received 
by each. 
If any consideration was paid for any of the 
assets, state the name and address of the in- 
dividual or corporation making such pay- 
ments and the exact amount paid by each. 
If any money or property remains undistri- 
buted, state the amount, nature and value of 
the same and why it has not been distributed. 
(If additional space is requived use separate 
sheet). 

POMMERELLE COMPANY, INC. 

(Signature) 
W. BRAICKS, 
Pres. 
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POMMERELLE COMPANY, INC. 


DISTRIBUTION OF CAPITAL AND SURPLUS 
At October 4, 1937 


Par Value Value of 

pomeccne pegiess a Bc Number of Shares Be noted 
ee of Stock of Each of Each by Eoch 

During 
Dissolution 
A. Vanderspek Seattle 5,100 ¢ 5,100.00 $12,284.68 
W. Braicks Seattle 4,250 4,250.00 10,237.23 
J. G. Molz Seattle 3,655 3,655.00 8,804.12 
Iileanor Pfisterer Seattle 2,975 2,975.00 7,166.05 
August Buschmann Seattle 2,000 2,590.00 6,142.34 
Fred W. Wonn Seattle 1,700 1,700.00 4,094.87 
Gilbert Kroll Seattle 850 $50.00 2,047.44 
J. Kangley Seattle 850 850.00 2,047.44 
C. S. Leede Seattle 425 425.00 1,023.72 
Wm. KE. Leede Seattle 850 850.00 2,047.43 
Dorothy Leede Seattle 850 850.00 "2,047.43 
Eleanore Leede Seattle 850 850.00 2,047.48 
E. A. Hulitz Seattle 595 595.00 1,433.21 
$25,500.00 $61,423.39 


25,000 


Mr. Jones: 
that becomes of a great deal of significance, unless 


J think there is nothing about this 


we have occasion to refer to the figures and com- 
putation, except it shows the claim for deduction 
of the amount distributed, of the dividends paid, 
and attached to the return there is a liquidating 
statement which is the ordinary form of liquidation 
return that is filed, together with the lst of the 
shareholders and amounts distributed to them. 
Mr. Winter: 
Jones, with the letter of rejection. 


There is a claim for refund, Mr. 
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Mr. Jones: Yes, for the fiscal year ending Octo- 
ber 4, 19387. We might as well put in the claim 
for refund, if Counsel has no objection, and letter 
of rejection, as Plaintiffs’ Exhibit No. 3. 

Mr. Winter: No objection. 

The Court: Admitted. 

(Plaintiffs’ exlnbit No. 3, claim for refund 
and letter of rejection, admitted in evidence, 
and made a part of the record herein.) 


Mr. Winter: We also have the certificate of as- 
sessment and payments, Mr. Jones. [62] 

Mr. Jones: Well, if you have them there. I 
don’t have that information. Counsel has furnished 
me with a certified copy of the certificate of assess- 
ment and payments, which I will offer as Plaintiffs’ 
exhibit No. 4. 

The Court: It may be admitted. 

(Plaintiffs’ exhibit No. 4, certified copy cer- 
tificate of assessment and payments, Admitted 
in evidence. ) 


Mr. Jones: I also file at this time notice to the 
plaintiffs asking for the production of certain tax 
returns which will be called for and produced under 
our arrangement, as we carry on the ease; and, also, 
a request for admissions which has been answered 
to the effect that the defendant has no mformation 
on which to base an answer. IJ think that is, sub- 
stantially, the effect of the answer. 
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called as a witness on behalf of the plaintiffs herein, 
being first duly sworn, testified as follows: 


Direct Examination 


By Mr. Jones: 

Q. Now, Mr. Molz, will you state your name? 

A. J. G. Molz. 

Q. Do you live in Seattle? A. I do. 

q@. Were you connected with the concern called, 
originally, ‘‘The Malic Company’’ and _ subse- 
quently known as ‘‘The Pommerelle Co.”’ or ‘*The 
Pommerelle Company, Ine.’’? A. Iwas. [63] 

Q. We will call that afterwards, ‘‘the Old Com- 
pany.’’ And, have you been connected since along 
in October 1937 with the Pommerelle Company, 
which is now operating ? A. I have. 

Q. In what capacities were you connected with 
those two companies ? 

A. At the very beginning I was Secretary and 
Treasurer and for a short time, I was only Secre- 
tary, and at the present time I am Secretary and 
Treasurer again. 

Q. You have been Secretary of each of those 
companies during their existence, have you? 

AS Dhave. 

q@. And are now the Secretary? A. Yes. 

Q. And you have produced here today these two 
Minute Books which are Minute Books of the Com- 
pany, is that it? Aa Yes. 

Q. Which have been in your custody? 
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(Testimony of J. G. Molz.) 

A. Yes. 

Q. Now, what business was the old company en- 
gaged in, the Pommerelle? 

A. At the very beginning, we decided to produce 
groceries, and as soon as our prohibition law 
changed, it was possible for us to enter into the 
production of wines. At the present time, we pro- 
duce wines and liquors, both. 

Q. Do vou recall the steps taken in September 
and October 1937 with reference to certain steps 
winding up the old company and forming the new 
one? I will refer you; specifically, to the Minutes. 
IT will just ask you if you remember that oc- 
casion? [64] A. Yes, I do. 

Q. Just tell us what you recall of the purposes 
and occasion for carrying out that transaction ? 

A. Our company experienced a rather specta- 
cular growth, since 1934. We, naturally, had to file 
our financial papers, et cetera, at the bank from 
time to time and it was decided in due time to in- 
crease our capitalization and our declared value 
also, and, as I recall it, that was one of the prime 
reasons at the time for liquidating the old company. 

Q. Was there any person, in particular, who as- 
sumed responsibility for the liquidation, undertook 
to carry it out? 

A. Well, it was expalined to our accountant at 
the time and tax consultant, that we were facing 
various problems; for instance, the taxes, and na- 
turally, financial problems—because every cent the 


86 Thor W. Henricksen vs. 


(Testimony of J. G. Molz.) 

company was making at the time was constantly put 
back in the inventory, so if we were called upon to 
meet our obligations, particularly our tax obliga- 
tions, we had to go to the bank and borrow money. 

Q. And who was your accountant that you con- 
sulted ? 

A. Harold Scott & Company. 

Q. I show you the Minute Book of the Pom- 
merelle Company, Inc. and ask you if you identify 
this as the Minute Book of that Company? 

A. I do. 

Q. I don’t know how much of this Counsel may 
want to refer to. I have submitted the book to 
Counsel. If it were agreeable, I will just offer the 
entire book in evidence, with leave to call attention 
to any pertinent parts. Is that agreeable to 
you? [65] 

Mr. Winter: That is agreeable. 

The Court: All right. 

Mr. Winter: J made copies, Mr. Jones. I don’t 
believe we kept a copy of that. (Indicating) 

Mr. Jones: I don’t think so. 

Mr Winter) That issghi.” That is right 

The Court: Do you offer it, Mr. Jones? 

Mr. Jones: Yes, I offer this as 2 

The Clerk: Plaintiffs’ exhibit No. 5. 

Mr. Winter: We reserve the right to object to 
matters immaterial to the case, 1f the Court please. 

The Court: All right, subject to that reserva- 
tion, as you refer to it. 
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Mr. Winter: I haven’t read it, Your Honor. 
(Plaintiffs’ Exhibit No. 5, the Minutes just 
referred to, admitted in evidence. ) 


PLAINTIFFS’ EXHIBIT No. 5 


CALL AND WAIVER OF NOTICE OF SPE- 
CIAL MEETING OF STOCKHOLDERS 


POMMERELLE COMPANY, INC., 


We, the undersigned stockholders of ‘‘Pom- 
merelle Company, Inc.,’’ hereby call a special meet- 
ing of stockholders of this company to be held in the 
main office of the Company on September 30, 1937 
at 10:00 A.M., for the purpose of acting on a Reso- 
lution for the voluntary dissolution of this com- 
pany out of court and the appointinent of Trustees 
for the purpose of winding up the affairs of this 
corporation in manner provided by law for volun- 
tary dissolution of corporations. 

We hereby waive all statutory and by-law re- 
quirements as to notice of time, place and purpose 
of said meeting and consent to the transaction of 
any business properly brought before said meeting. 

W. BRAICKS 

EF. W. WONN 

J. G. MOLZ 

i. PFISTERER 

J.C. KANGLEY 
AUGUST BUSCHMANN 
A. VANDERSPEK 
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HK. PFISTERER 
G. M. KROLL 
C. S. LEEDE 
ELEANOR M. LEEDE 
DOROTHY LEEDE 
WM. E. LEEDE 


“MINUTES OF SPECIAL MEETING OF 
STOCKHOLDERS OF ‘POMMERELLE 
COMPANY, INC,” SEPTEMBER 30, 19387 


‘‘A Special Meeting of Stockholders of ‘Pom- 
merelle Company, Inc.,’ was held in the registered 
office of the Company in Seattle Washington, Sep- 
tember 30, 1937, at 10:00 A.M., pursuant to the fore- 
going Call and Waiver of Notice, which provided 
that the principal business to come before said meet- 
ing would be a resolution providing for the volun- 
tary dissolution of the company. 

‘All stockholders appearing on the books of the 
company and entitled to Notice and to vote at such 
meeting were present in person or represented by 
proxy. 

‘‘After discussion the following Resolution was 
duly presented and on proper action unanimously 
adopted :— 

‘* “Resolved that W. Braicks and J. G. Molz, 
be and they hereby are appointed as Trustees 
to wind up and liquidate the assets and affairs 
of this company and are authorized to execute 
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all papers and documents required in connec- 
tion with the voluntary liquidation and dissolu- 
tion of this corporation out of Court.’ 


‘‘The meeting thereupon adjourned subject to eall 
by W. Braicks and J. G. Molz. 
J. G. MOLZ 
Secretary 
Attest 
W. BRAICKS 
President.”’ 


MINUTES OF SPECIAL MEETING OF 
STOCKHOLDERS OF “POMMERELLE 
COMPANY, INC.,” HELD OCTOBER 4, 1937 


A Special Meeting of Stockholders of ‘‘Pom- 
merelle Company Inec., was held in the principal 
registered office of the company in Seattle, Wash- 
ington on October 4, 19387 at 10:00 A.M. pursuant 
to call by W. Braicks and J. G. Molz as provided 
at the meeting of Stockholders on September 30, 
13M. 

All stockholders appearing on the books of the 
company and entitled to notice and to vote at such 
meeting were present in person or represented by 
proxy. 

W. Braicks and J. G. Molz, appointed at the 
meeting of September 30, 1937 as Trustees to 
liquidate and wind up the affairs of the company 
reported as follows :— 
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That they had liquidated the assets and affairs 
of the company by distributing the same to stock- 
holders of record in undivided portions in the 
amounts set opposite their names as follows: 


Stockholder Amount of Liquidation 
SY Gnnlere eke ooo psec eee eee eo cosa decane $12,284.68 
VN pes ea ene Gece ee eee IAT Oe 10,237.23 
Berea RUB 0) eee ee ent cA 8,804.02 
Hileomore Pe iisterer ice eee ees ack 7,166.05 
FRAVTETUIS( = J OVUISTOI OUT NMN A wag Reet ce naa toe a ee 6,142.34 
RCT C GR NY. O1iGiss0 ee cnet cen eco, 4,094.89 
Girl ert char Mace ec se ed ee eens a 2,047.45 
ADE D SE Eales ade een ear RnR RARE EA SS 32 5) 2,047.45 
Greate ete BT. 0 (iat NU oetay ERR 2. eo ea 1,023.72 
Ba ca leged pan Wet 6 Ih ire nee a RE Ec eRe 2,047.45 
Worot ty loced excierr: 8-2.,. Js, een ee neers 2,047.45 
Wleomore: Mi Miedo. sccecc beter scones cece 2,047.45 
JOR 2 Sc) GPW ance a ket aa ee ERE, 1,433.21 

$61,423.39 


The following Resolution was thereupon unani- 
mously adopted: 

‘‘Resolved that the stockholders of Pom- 
merelle Company, Inc., hereby approve the ac- 
tions of W. Braicks and J. G. Molz acting as 
Trustees for the liquidation of the company, 
and aecept their proportionate shares of the 
assets of said company.”’ 

The meeting thereupon adjourned. 
J. G. MOLZ, 
Secretary 
Attest 
W. BRAICKS, 
President. 
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Q. I eall your particular attention, Mr. Molz, 
to the Minutes of the meeting, the special meeting 
of Stockholders September 30, 1987, at which time 
the following resolution was adopted: ‘‘ Resolved 
that L. H. Braicks and J. G. Molz be and hereby 
are appointed as trustees to wind up and liquidate 
the assets and affairs of this Company and are au- 
thorized to execute all papers and documents re- 
quired in connection with the voluntary liquida- 
tion and dissolution of this corporation out of 
Court’. Were you one of those trustees named 
there? A. Yes, I was. 

@. What did you do pursuant to that resolution 
as trustee? 

A. As far as J remember, I executed the terms 
of the resolution. [66] 

Q. In what way, do you remember specifically? 

A. I really eouldn’t give you the details, Mr. 
Jones; I know we were constantly working with 
the Company who made up all our reports at the 
time and he, knowing the purpose 

Mr. Winter (Interrupting): I object to the wit- 
ness testifving what My. Scott knew. 

Q. Do vou recall the meeting at which the reso- 
lution to liquidate was adopted, that | have just 
read? ADEs: 

Q. State whether or not there was any discus- 
sion at that meeting or approximately that time, 
with regard to who should become stockholders 
of a new corporation that was to carry on? 
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A. No, nothing was said. 

Q. There was nothing said at that meeting? 

ANG, 

Q. Was anything said any time prior to the 
meeting about that? 

A. Not that I know of. 

Q. Was there anything said as to the relative— 
to the possibility of any of the stockholders of the 
old company disposing of their stock? 

A. Well, it was very difficult to talk to all of 
them 

Mr. Winter (Interrupting): I object to that as 
not responsive. 


Mr. Jones: Well, that was simply preliminary, 
I think. 

A. I can’t very well put it all in one sentence; 
this particular question is rather hard to explain. 
Some of the stockholders who lived in Seattle were 
available and [67] they could express their opinions, 
they were told about the idea we had in mind and, 
of course, didn’t express the idea—possibly they 
agreed to it; possibly, they didn’t. I just happened 
to be an officer in the company and followed the in- 
structions of the stockholders. 

Q. Well, do you vecall any discussions with 
stockholders as to whether or not they might or 
might not dispose of their stock in the old company 
and not go into the new? 

A. I didn’t go so far, no, I didn’t discuss those 
matters with them. 
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Q. You didn’t discuss those matters with them? 

Be oN O(c *t. 

Q. Now, you recall the steps taken to form the 
new company, do you? A. Yes, I do. 

Q. And you have identified this, which I will 
offer as Plaintiff’s 6, as the Minute Book of the 
new company? A. Right. 

Mr. Jones: May we offer it? I will offer it on 
the same understanding as the Minute Book of the 
old Company. 

Mr. Winter: No objection, except for any mat- 
ters therein contained which are irrelevant and im- 
material. 

The Court: It may be admitted with that under- 
standing. 

(Plaintiffs’ Exhibit 6, the Minute Book just 
referred to, admitted in evidence.) 


PLAINTIFF’S EXHIBIT No. 6 


Call and Waiver of Notice of First Meeting of 
Stockholders 
We, the undersigned, being all of the ineorpo- 
rators and subscribers to stock of The Pommerelle 
Company and representing by our subscriptions 
more than two thirds of the subscribers to its capi- 
tal stock entitled to notice of said meeting, do 
hereby call the First Meeting of Stockholders to be 
held at 716 Dearborn Street, Seattle, Washington, 
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for the organization of said corporation, election of 
Directors and transaction of such other business 
as may properly come before said meeting and 
hereby waive all requirements as to notice of time, 
place and purpose of such meeting and consent to 
the transaction of all business coming before said 
meeting. 


Dated at Seattle, Washington, September 25, 
oO 
W. BRAICKS, 
EKLEONORE PFISTERER, 
J. G. MOLZ. 


Minutes of First Meeting of 
Stockholders 

The first meeting of incorporators and stockhold- 
ers of The Pommerelle Company, was held at 716 
Dearborn Street, Seattle, Washington at 10:30 
A.M. September 25, 1937 pursuant to the foregoing 
Call and Waiver of Notice. 

Those present, representing the number of shares 
subscribed for set opposite their names were :— 


WW Pe TG Se. 2s see e share ae em eo at 10,000 shares 
clic. Who lame soe <a eee 2, 8,000 ae 
teononeaaeiister er. <2c0s seer ees. 2. ee 6,000 ‘“‘ 
ne Via ers ele: i. .2: 2a eee nn ets Ge ee 12 000i] 
A CUSt SEs Se Mieia see ree eee ee 6,000 = ** 
CON ACC Ce ee oe oS ee 7,000 ‘ 


W. Braicks was elected temporary chairman and 
secretary of the meeting. 
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Articles of Incorporation, heretofore filed with 
the Secretary of State of the State of Washing- 
ton, and by him approved, were presented and 
accepted as the Articles of Incorporation and 
Charter of the corporation. 

A proposed code of by-laws were submitted and 
adopted and ordered incorporated in the records 
of the company. 

A Seal, identified by an impression thereof on 
the margin hereof was adopted as the Seal of the 
Corporation. 

[Seal] 

A corporate book was adopted and is that in 
which these minutes appear. 

The following Resolution was then unanimously 
adopted :— 

‘* Resolved, that the Directors named in the 
Articles of Incorporation, namely, W. Braicks, 
J. Molz and Eleonore Pfisterer, be accepted 
as the First Board of Directors of the corpo- 
ration to serve until January 15, 1938 and 
thereafter until their successors are elected 
and qualified.’’ 


The following Resolution was then unanimously 
adopted :— 

‘Resolved, that the corporation accept and 
adopt as corporate acts those actions hereto- 
fore taken in its name by W. Braicks, J. Molz 
and Eleonore Pfisterer, in the formation and 
organization of this corporation.’’ 
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The meeting was thereupon adjourned, subject 
to call of the President. 
W. BRAICKS, 
Temporary Chairman and 
Secretary and President 
elect. 
Attest : 
J. G. MOLZ, 
Secretary Elect. 


Oath of Office of Directors 


State of Washington, 
County of King—ss. 


W. Braicks, J. Molz and Eleonore Pfister, being 
first duly sworn on oath depose and say, each for 
himself and not one for another :— 

That he was elected a Director of The Pom- 
merelle Company, a Washington corporation, and 
designated in the Articles of Incorporation to hold 
office for not less than sixty days nor more than 
six months from date of incorporation, and having 
been elected to hold office until January 15, 1938, 
and thereafter until his successor was elected and 
qualified; that he will faithfully perform all the 
duties of said office as Director and will uphold 
and defend the constitution of the United States 
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and of the State of Washington to the best of his 
EMO tey, 
W. BRAICKS, 
ELEONORE PFISTERER, 
J. G. MOLZ. 
Subseribed and sworn to before me this 25th day 
of September 1937. 
[Seal] J. FORSTER, 
Notary Pubhe in and for the 
State of Washington, resid- 
ing at Seattle. 


CALL AND WAIVER OF NOTICE OF 
FIRST MEETING OF DIRECTORS 


We, the undersigned, being all of the Directors 
of The Pommerelle Company, a Washington corpo- 
ration, do hereby call the First Meeting of Direc- 
tors to be held at 716 Dearborn Street, Seattle, 
Washington, September 25, 19387 at 11:00 A. M., 
for the purpose of electing officers and transacting 
any and all busmess pertaining to the affairs of 
said company and hereby waive all notice as to time, 
place and purpose of such meeting and consent 
thereto. 


Dated at Seattle, Washington, September 25, 
OSE 
W. BRAICKS, 
ELEONORE PFISTERER, 
J. G. MOLZ. 
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Minutes of First Meeting of Board of Directors 


The First meeting of the Board of Directors of 
The Pommerelle Company was held at 716 Dear- 
born Street, Seattle, Washington, that being the 
registered office of said company, at 11:00 A. M. 
September 25, 1937, pursuant to the foregoing Call 
and Waiver of Notice. 

Directors present:—W. Braicks, J. Molz and 
Kleonore Pfisterer. 

Election of officers was declared the first business 
of the meeting and the followmeg officers were 
unanimously elected to hold office until January 
15, 1988 and thereafter until their successors are 
elected and qualified :— 


HERES ICED oe ee cee ec W. Braicks 
Wilco Te esicle nt; eee ee Fred W. Wonn 
No] 216) EEL On Peel ce. See er J. Molz 
SEP CASING 2.5. eeeeerees = Eleonore Pfisterer 


The following Resolution was thereupon unani- 
mously adopted :— 

‘‘Resolved, that the officers of this company are 
hereby authorized and directed to open proper books 
of account and pay from corporate funds the costs, 
expenses and fees incurred in the formation and 
incorporation of this company.’’ 

The following Resolution was thereupon unani- 
mously adopted :— 

‘‘Resolved, That W. Braicks, President of The 
Pommerelle Company be and he is hereby author- 
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ized and directed to file with the Federal Alcohol 
Administration applications for Wine Producers 
and Blenders Basic Permits to the end that The 
Pommerelle Company, as successor to Pommerelle 
Company, Inc., may operate bonded wineries and. 
storerooms in the city of Seattle, Washington, in 
which to manufacture, store and sell wines made 
from fruit and fruit juices.’’ 

‘The President is further authorized to sign all 
applications, bonds, and other necessary papers and 
documents in connection therewith.”’ 

The following Resolution was thereupon unani- 
mously adopted :— 

‘‘Resolved, That the President, or the Vice-Presi- 
dent, or the Secretary, or the Treasurer of The 
Pommerelle Company be and they hereby are au- 
thorized to execute all applications, bonds, reports 
and other papers and documents required from time 
to time by the Alcohol Tax Unit of the Federal 
Government.”’ 

The meeting was thereupon adjourned, subject to 
call of the President. 

J. G. MOLZ, 
Secretary. 

Attest: 

W. BRAICKS, 
President. 
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Oaths of Office of Officers 
State of Washington, 
County of King—ss. 


W. Braicks, Fred W. Wonn, J. Molz and Eleo- 
nore Pfisterer, being first duly sworn, upon oath, 
each for himself and not one for another, deposes 
and says: That I am President, Vice President, Sec- 
retary, and Treasurer, respectively of The Pom- 
merelle Company, elected September 25, 1937 to 
hold office until January 15, 1938 and thereafter 
until my successor is elected and qualified. That I 
will faithfully perform all the duties of my office 
and will uphold and defend the Constitution and 
laws of the United States and of the State of Wash- 
ington to the best of mv ability. 

W. BRAICKS, 
ELEONOREH PFISTERER, 
J: G MOIEZ: 

Subscribed and sworn to before me this 28th 
day of September, 1937. 

Notary Public in and for the 
State of Washington, resid- 
ing at Seattle. 


Subscription for Common Stock in the 
Pommerelle Company 
We, the undersigned, hereby subseribe for the 
number of shares of common stock in The Pom- 
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merelle Conmpany set opposite our signatures. Each 
share of common stock to have a par value of $1.00 
to be fully paid and non assessable. Subseriptions 
all to be pavable on demand. 


Seattle, Washington. 


No. of Shares Price 
‘al ov LOWEN ne 0 eee 10,238 $10,238. 
al) yg 0) RD 12g, ee 8,805 8,805. 
Je, a A Ee er | eels 4,095 4,095. 
pe 1G y-, .<. 2. cae ere cc 2,048 2,048. 
PATI SSi es Tisechinarinh see eee eee 6,148 6,143. 
PAPE ELICErS CK 2.1. eee renee ie 12,285 12,285. 
Ge AE 1G ge) ie 0. ae). eee 2,048 2,048. 
TE eISLOT OI us. 454 cc 2 eee, 7,167 TelGT, 
are EL Ulet a2) 1... oe eee eee 1,484 1,434. 
(Ci. S Na OTS1e( 6 [21 ee ROPE Me tes RE 1,024 1,024. 
tileomore Nie beede sees 2,048 2,048. 
onoths Weed eu eee eee ere 2,048 2,048. 
Bivins Lj O Gs yaremreneite sor oteat Senn ek 2,048 2,048. 


Seattle, Washington, 
September 30, 1937. 


To: The Board of Directors of ‘‘The Pommerelle 
Company,”’ 
Seattle, Washington. 


Gentlemen: 

We, the undersigned subscribers for stock in The 
Pommerelle Company in the amounts set opposite 
our names, hereby offer to sell, assign, transfer and 
turn over to The Pommerelle Company in full pay- 
ment of our individual subscriptions, our undivided 
ownerships and interests in the assets shown upon 
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the attached list, subject to all liabilities, which The 
Pommerelle Company is to assume and agree to 


pay. 
ANE] By A211) 45) ee ene ane ee hl (aan 10,238 Shares 
ENV ime WNT eee ee ree er 4,905 
ah G) Ail! is) Veen eee Ceres 8 8,805 
EA TS 0G 5) ee en al ny ecu ee lod 
ge (Ese TN G6 0 9220 ce eee 62 a 2,048 
PRU Sts fue Ota TTN | 222. eeeee eee sees. 6,148 
UNV ATIGICSIICIC, 2 oe eek ane ae eel cel 12,285 
eee iS Ge inact ee: eee ee (GT 
LE raeedl Deg Gs ce) oe eae Rete cents heal eee 2,048 
Se ere tee Ui cters (= tae Pannen RA orate eee es ee 1,024 
Wileonore Ni eed weewwer eke ee 5.2.2 048 
Dorothy ehecde Ge. ke serene ee cas 2,048 
Ua Weal ON aIee [sr 76 Ue eee mares. os, aan Cee eee 2,048 
3 Sem’ s Wee OES 7 Ae ene ee cc ne: Ae eee 1,434 


POMMERELLE COMPANY, INC. 
ASSETS 


October 4, 1937 
Current Assets 
Cash in National Bank of Commeree..$ 344.12 
Cash in Seattle-First National Bank.. 728.38 


Accounts Receivable ...........---...--.--00--00- 10,094.73 
Inventories : 
Finished Produets ...... $ 4,558.19 
Goods in Process.......... 25,347.64 
Raw Materials 32,024.44 
Sip Des eee ee 531.42 
Revenue Stamps .......... 1,020.85 638,482.54 
Total (CurremteAssetsie.2cc.2i.2 ee ee 


$ 74,649.77 
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Fixed Assets 


WIMP, 3. cena ete a shoes ates eect iad 3,696.22 
TEs a eee apeee 8 e eeree nee 22,451.12 
Less: Reserve for 

Depreciation <..2..-...--. 636.383 21,814.79 


Machinery and Equipment 6,363.79 
Less: Reserve for 
Depreciation — ..........-..-.- 1,407.91 4,955.88 


Tanks and Puncheons...... 4,918.15 
Less: Reserve for 

Depreciation ...............-.. Bye Oi 4,346.38 
Delivery Equipment ........ 2,146.84 
Less: Reserve for 

Depreciation ...............--- 86.08 2,060.83 
Furniture and Fixtures.. 843.04 


Less: Reserve for 


Depreciation -.......-.......-. 86.01 2,060.83 
Hotel) Wis eds AISsetS.ct2.c¢20-. doo ectstce cece 37,695.62 
Other Assets 
Stock Subseriptions Receivable...........0..02.0.....-.--+- 630.15 
Deferred Charges to Operations 
Pee ee 1 729 0 54 ae a er 50.00 
Interest Paid In Advance...............: 156.95 
Tent Paid: We Avance. 22c 22. ciccte sce 217.74 
Prepaid! sistance: =s-.5. kee 215.60 
Total Deferred Charges to Operations...... 640.29 


$113,615.83 
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POMMERELLE COMPANY, INC. 
LIABILITIES 


Oetober 4, 1937 
Current Liabilities 


Notes Payable—-Bank .....2e.-- no... $15,500.00 
ACGOMNtS Medyable 22... were eee 2,981.43 
Acerued Federal Ineome Tax.............. OFL0G, 72 
Aecrued Salaries and Wages........-...-- Ho 25 
Acerued Interest Payable... 388.36 
Aeerued Old Age Benefits..............2....... 54.73 
Acerued Federal Unemployment 
Te Pete ao ee es eee ees 23.16 
Aecerued State Unemployment 
SUC C Ee oe tee oat oes eee 50.33 
Accrued State Business Tax............-..--- 51.65 
Accrued Real Estate Taxes..............-.--- 343.93 
Accrued Personal Property Taxes...... 452.41 
Total “Current « laralies:2- 2. $29,662.00 
Long Term Liabilities 
Real Mstate Contracterayalle: 2... ee 22,500.00 
Other Liabilities 
(OTe ADT DED Pave Utes. = 5.5 3. Jaen eae aoe 30.44 
Totalmelaia bilities memes = <<, fee ee $52,192.44 
ANG tale NGG lg ume 7) eee wenee 32a Seen eee ae $113,615.83 
Ato tail genie Wilt eneeres 2. <.: 5 ee eee 52,192.44 
ExcessmoneAssctsmover Uialiittes:. ee $ 61,423.39 


Call and Waiver of Notice of Special Meeting of 
Directors of The Pommerelle Company, Octo- 
ete. 19 oq. 


We, the undersigned Directors of The Pomme- 
relle Company, a Washington corporation, hereby 


W. Braicks, et al. 105 


(Testimony of J. G. Molz.) 
Plaintiff’s Exhibit No. 6—(Continued) 

call a Special Meeting of the Board of Directors 
of said company to be held on October 4, 1937 at 
the Registered office of the company in Seattle, at 
10:30 A. M. for the purpose of acting on the pur- 
chase of certain goods, wares, merchandise, machin- 
ery, equipment and assets for use of the company 
in conducting the business for which this company 
was formed. We hereby waive all statutory and 
by-law requirements as to notice of time, place and 
purpose of the meeting and consent to the trans- 
action of business coming before said meeting. 

W. BRAICKS, 

J. G. MOLZ. 

EK. PFISTERER. 


Minutes of Special Meeting of Directors of the The 
Pommerelle Company October 4, 1937 


A Special meeting of the Board of Directors of 
this company was held at 10:30 A. M. October 4, 
1937 at the registered office of the company, pur- 
suant to the foregoing Call and Waiver of Notice. 

Present were: \V. braicks, J. GoWolz, and® Eleo- 
nore Pfisterer. 

The first matter brought before the meeting was 
the offer of certain individuals to sell assets, sub- 
ject to liabilities as shown by the statement of 
assets and liabilities attached to said offer. After 
consideration the following Resolution was unani- 
mously adopted :— 
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“Resolved that this companv accept the offer 
dated October 4, 1937, executed by a number of 
individuals, and purchase the assets, subject to the 
liabilities as shown by the statement of assets and 
liabilities attached to said offer, at the full pur- 
chase price of $61,423.39 and that said purehase 
price be fully paid by applying the amounts set 
opposite the names of each individual executing 
said offer upon the payment of their respective 
subscriptions for stock in this company as follows: 


Subscriber Value af Assets Cashto Be Paid Par Value of 
by Subscriber Shares to Issue 
A. Vanderspek ....................$12,284.68 $ .32 $12,285.00 
WV. raicks: 224 sesh 10,287.23 ak 10,238.00 
Fg @ se £0) iy eee eenor a Pee eat 8,804.02 98 8,805.00 
Eleonore Pfisterer ~............. 7,166.05 95 7,167.00 
August Buschmann ............ 6,142.34 .66 6,143.00 
Fred W, Wonn...........28 4,094.89 Al 4,095.00 
Gilbert Kroll) 22... 2a 2,047.45 Aa) 2,048.00 
ol WeamOley orci cs 2,047.45 OO 2,048.00 
(oop. Weeden... i 023.72 28 1,024.00 
Win. HE. leedé@2 3.2 2ee 2,047.45 5 2,048.00 
Dorothy Leede .................... 2,047.45 55) 2,048.00 
Eleonore M. Leede.............. 2,047.45 00 2,048.00 
eee Are Elite ee oe 1,433.21 ag 1,434.00 


$61,423.39 $7.61 $61,431.00”’ 

The Following Resolution was thereupon unani- 
mously adopted :— 

‘“Resolved that Seattle-First National Bank is 
hereby selected as the bank of and the depository 
for the funds of this corporation, which may be 
withdrawn on checks, drafts or advises of debit 
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given or signed in the corporate name by any two 
of the following :— 


NP Ts eG eae oe oh gree tec President 
eRe MY O12. slas es Vice-President 
ode (Ee, 804 0 A Secretary 
leomome Phstever ge... Treasurer 


each of whom is also authorized to draw and accept 
drafts and execute contracts and other agreements 
between the bank and the corporation, and to make, 
collect, discount, negotiate, indorse and assign, i 
the corporate name, all checks, drafts, notes and 
other paper payable to or by this corporation; and 
all such paper, signed as aforesaid, including checks 
payable to the order of any one or more of said 
persons or to bearer shall be honored by the bank 
and charged to our account. Indorsements for de- 
posit may be made by rubber stamp and shali bind 
the corporation to the same effect as though signed 
by the properly authorized officers. This authority 
shall continue in force until notice in writing shall 
have been given to and received by the bank. All 
transactions aforesaid which have taken place here- 
tofore ave hereby confirmed and ratified.’’ 

The following Resolution was thereupon unani- 
mously adopted :— 

‘‘Resolved that The National Bank of Commerce 
of Seattle be and it hereby is selected as a deposi- 
tory for the funds of this Corporation, and that 
said funds shall be withdrawn from said depository 
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on the check of this Corporation, signed by any two 
of the following :— 


VV OPME TCS) Geer reon ee 22) co. 0e. 25. President 
ised. Wi. W Onis es... Vice-President 
AO CR LO) ee a Secretary 
Nileomores i (sterel ees se... Treasurer 


and that the authority herebv conferred shall con- 
tinue in force until notice of its revocation in writ- 
ing shall be given to the depository. 

Be it further resolved that the said officers, or 
either of them, are authorized by and on behalf 
of the Company to borrow at said The National 
Bank of Commerce of Seattle, on promissory notes 
or other evidences of indebtedness of this Com- 
pany, and to discount, endorse and negotiate ac- 
ceptances, promissory notes and other negotiable 
paper with said Bank, and to withdraw the proceeds 
thereof. 

Be it further resolved, that the authority hereby 
conferred shall include the authority to draw and/ 
or endorse cheeks and other paper payable (or bv 
said officers or either of them made payable) to the 
order of, or for the benefit of said officers, or either 
of them, or to cash, or to bearer, and to receive, 
jointly or severally, the payments or proceeds 
thereof.” 
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There being no further business the mecting was 
adjourned. 
W. BRAICKS, 
Je ingeto ernie, 
J. G. MOLZ, 
Secretary. 


Q. I notice that that liquidating resolution was 
dated September 30, 1937, and that the Minutes of 
the new [68] company show a first meeting of 
stockholders on September 25, 1937? 

By WES. 

Q. Do you know the occasion for the organiza- 
tion steps being taken in the new company prior to 
the dissolution of the old? 

A. All of our business is governed by the in- 
ternal Revenue Department in consultation, at the 
place; as soon as we were sure of the wishes of 
our stockholders and we contacted the officer in 
charge of the Aleohol Tax Unit in Seattle, who 
told us at no time 

Mr. Winter (Interrupting): I object to what 
someone told him as not binding on the United 
States. 

Mr. Jones: I think it is true, not binding, but 
I am asking him to explain the difference in dates of 
the two companies, 1 think without trying to bind 
anvbody, what this other man said—that is not the 
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purpose at all, merely to afford an explanation why 
they 

- The Court (interrupting): With reference to 

their right to make wine with the alcohol tax? 

Mr. Jones: It doesn’t involve the tax question 
at all. 

The Court: Iwill overrule the objection. 

Mr. Winter: I couldn’t anticipate what the wit- 
ness is going to say. 

A. Our premises, are bonded premises and in 
order to continue or protect our type or any type of 
operation, it was necessary to disclose to the Al- 
cohol Tax Unit steps which might be taken in order 


to protect the license and in order to protect the 
property of the United States, [69] as far as tax 
collection is concerned; that is why it was necessary 
to apply for a license for the new company, even 
previous to liquidating the old. 

Q. Do you recall what action, if any, was taken 
with reference to advising shareholders as to amounts 
to be reported by them upon the liquidation of the 
old company ? 

Mr. Winter: We object to that as irrelevant and 
immaterial, if the Court please, what they advised 
the stockholders to do, after the organization. 

Mr. Jones: I think it is quite important to show 
one of the theories we go on is the stockholders were 
advised to report and did report the income from 
this transaction accruing to them as taxable in- 
come. 
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The Court: You already proved that this morn- 
ing with the two letters of Mr. Buschmann. 

Mr. Jones: I proved as to Mr. Buschmann, not 
all the stockholders. 

The Court: I will overrule the objection. 

Q@. You can state, briefly, what you did about 
that, what you individually and as Seeretary of the 
Company ? 

A. Similar letters were sent to all the stockhold- 
ers, notifying them of the complete assets of the 
liquidated company and showing them their propor- 
tionate share of these liquid assets. 

Q. Did you file an income tax return, yourself, 
fom 1937 2 A. I did. 

@. And did you return the amount of your in- 
come from this liquidation in your income tax re- 
turn? Aedes 

Mr. Jones: Do you have his income tax return, 
[70] My. Winter, or a copy of it? If you find it later, 
we can submit it. We have his testimony here. 

Mr. Winter: I don’t see it. 

@. Was there a sheet like that, attached to the 
deposition, wasn’t there, Your Honor, in connec- 
tion with Mr. Buschmann’s testimony? (Indicat- 
ing’) 

iines€ onrt = Nie, 

Myr. Jones: He referred to a statement or analy- 
sis 

The Court: No, this is what was attached? (In- 
dicating ) 
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Mr. Jones: Yes. 

Q. I will show you what is marked ‘‘Analysis of 
individual profits on dissolution distribution’’ and 
ask you if you can identify that paper? 

Ae Yes can 

Q. What is it? 

A. It is an analysis of individual profits on dis- 
solution distribution, dated October 4, 1937. 

Q. Who prepared it? 

A. It was prepared by Harold Scott. 

Q. And was anything done with that with refer- 
ence to the individual stockholders? 

A. Each stockholder was notified of his pro- 
portionate share in the company. 

@. As shown on that statement? 

A. That is correct. 

Mr. Jones: I will ask to have this marked as 
plaintiffs’ exhibit 7. Then I will have Mr. Scott 
identify it further as to what was done. (Handing 
[71] document to Mr. Winter.) 

You have seen it, Mr. Winter. 

That is all, Mr. Molz. 


Cross Examination 
By Ni. Winter: 
Q. How long did you say you have been with the 
Pommerelle Company, Inc. or its predecessor? 
A. Since 1934, September 15th, if I remember 
correctly. 
Q. You have increased the capitalization of the 
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old company without reorganization prior, didn’t 
you? A. That is entirely possible. 

Q. Well, isn’t it a fact, don’t you recall, the 
eapital was increased of your company while you 
were Secretary without liquidation ? 

AA, Aline ice ania, 

Q. Then the purpose of your liquidation was 
to get higher valuation capital stock, wasn’t it? 

Eee tly, 

Q. Wasn’t that, solely, the reason? 

A. We wanted that 
eapital value 


we wanted to inerease our 


Q. (interrupting) You could have increased 
your capital value without capitalization or reor- 
ganization ? A. Yes. 

@. And you so understood? 

A. We discussed this matter very carefully be- 


Q. <A long time before that? BX, eS 

Q. It was understood between you and the offi- 
eels, you would handle it in this manner to get a 
higher capitalization? [72] 

A. Yes. 

Q. And, as a matter of fact, you organized the 
new corporation in September 25th, 1937? and held 
your first meeting ? A. That is nght. 

Q. And it was intended that the corporation 
would carry right on the wine that was in the process 
of manufacture at that time ? 


A. I explained to you a few minutes ago, we had 
the Alcohol Tax Unit 
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Q. (Interrupting) You had wine in the process 


of manufacture? A. Yes. 
Q. And there wasn’t—you went right on with 
your deliveries and sales on the day of the——? 


A. (interrupting) That is right. 

Q. Now, you say, when you carried out—I think 
you stated that you carried out, pursuant to the res- 
olution, you carried out the provisions of the reso- 
lution of September 30th, 19837—what did you mean 
by that statement, that you carried it out ? 

A. We were fully aware, individually, that we 
had to face quite a stiff income tax problem, our- 
selves, as stockholders and we were fully prepared to 
meet that obligation and pay it. Our stockholders 
knew, in the event the company was to be liquidated, 
they, themselves, had to dig into their pockets and 
pay it. 

Q. When you say ‘“‘carried out the provision of 
that’’, you were thinking of your own income lia- 
bility ? A. Definitely. 

Q. What did you do with respect to the title 
to real estate, or contracts for real estate? [73] 

A. As far as we knew, that was all transferred 
at the time, it had to be done. 

Q. It wasn’t transferred until 1939 ? 

A. All transferred, as far as I knew; unfortun- 
ately, possibly one of our lawyers made a mistake, I 
don’t remember. 

Q. Did you execute or make any assignment of a 
real estate contract at that time ? 
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A. J, personally, am not an attorney. 

Q. Iam asking if you did, as liquidating trustee? 

A. Yes, I tried to do everything I possibly could. 

Q. Don’t you know, as a matter of fact, it wasn’t 
until 1939 you made an assignment of the contract 
to purchase real estate? A. I don’t know. 

@. That the company owned? 

A. I haven’t any idea of that particular trans- 
action. 

Q. Don’t your records show, can’t you tell the 
Court what instruments you executed at that time? 

A. The statement to the company was made Oc- 
tober 4th. 

@. You didn’t execute a bill of sale to the new 
company ? A. Everything—— 


© 


(Interrupting) Did you? 


A. Everything was included —— 

@. (Interrupting) I say, you didn’t, did you? 
A. Bill of sale? 

@. Yes? A. No. 

@. Nor did you give any deeds to property? 
A. We didn’t have property. [74] 

Q. You didn’t contract to purchase property? 
A. Yes. 

@. You didn’t make any assignment at that time ? 
ee ONO. Sit: 

Q. 


And all you say you did was to think about 
your income tax liability, that was carrying out the 
provision—you understood it was agreed the com- 
pany would continue to run, continue to operate 
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with the wine in process just the same as before, 
wasn’t it? 

A. Naturally, we had to keep this company going 
because it was our bread and butter. 

Q. How much did you offer to pay for the stock, 
to the individuals ? 

A. Well, it was agreed, divided according to our 
absolute assets, this list of assets, as was computed 
by our accountant and the list was divided into the 
stock outstanding at the time that happened. 

Q. All hability transferred to the new corpora- 
tion ? 

A. Were to be paid out of those assets, out of 
the old corporation before hquidation — so much 
left. 

@. It was intended to transfer those labilities to 
the new corporation ? 

A. I wouldn’t say, transfer the assets, what was 
left over. 

Q. Did they take over the assets? 

A. As far as I am concerned; I really don’t re- 
member the technical aspects but the company was 
absolutely dissolved at the time, there wasn’t any- 
thing left. 

Q. I didn’t ask you what the effect was, I am 
asking what you transferred. Didn’t you transfer 
the assets to the new corporation ? 

A. No, we sold everything we had at the time. 

[75] 

@. Who did you sell it to? 

A. Well, it was offered for sale. 
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Q. Who did you offer it for sale? 

A. Naturally, to the people who happened to be 
at this meeting and if they were agreeable to buy- 
ine, fine, if not someone else would have bought. 

Q. I thought you said vou offered to purchase 
their stock? 

A. No, if thev had wanted to sell, [ would have 
been most happy to 

Q. (Interrupting) Buy their stock? 

A. Definitely. 

Q. Who first proposed this liquidation reorgani- 


zation, your accountant, Mr. Scott? 

A. We sat together several times; we had our 
reeular monthly meetings and in these meetings dis- 
cussed various problems facing us and, as I men- 
tioned before, we were growing so rapidly and our 
Company was in such a difficult position that it was 
necessary for us to do something and this was the 
plan we adopted. 

@. Well, you had, also, had a growth previous, 
your company had had a very marked growth pre- 


vious to that time? A. That is correct. 
Q. And you had increased the capitalization one 
or two times before ? Ales 


Q. What was the capitalization at the time of 
the socalled liquidation ? 

A. If 1 remember right, it must have been 20,000 
or 25,000 shares. 

Q. Originally, 1,000 shares? [76] 


4 
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A. Yes. 

Q. Increased up to 20,000? A. Yes. 

@. You made no attempt to liquidate that com- 
pany, you had changed the name? A. Yes. 


@. Increased the capitalization ? 

A. Well, in those days, of course, we had an aw- 
ful tough time; we first started out losing money 
right along; gradually, as we got under way, we 
made a little bit of money but it was all put abso- 
lutely back in the business; there was just nothing 
left, we felt this was a legitimate way to take care 
of our problem. 

Q. Well, the stockholders both before and after 
the socalled liquidation were the same, were they 
not? A. Yes, they happened to be the same. 

@. I say, they were the same? A. Yes. 

Q. The proportion, or ratio, capital stock held 
by the stockholders in the old corporation was iden- 
tical with that held in the new? A. Yes. 

Q. The balance of the old stock of the company 
was the same as that of the new company and the 
net worth, $60,000, was the same in both instances, 
was it not? A. That is right. 

Q. The type and class of the stock was the same 
in the old and new companies, the assets and liabili- 
ties assumed by the new company were those of the 
old company, were they not? [77] A. Yes. 

Q. No new capital was put in the corporation as 
the result of the reorganization, was there? 

be INO, 

@. No transfer of real estate was ever made to 
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the shareholders and title to the personal property, 
was ever transferred to the shareholders, was it? 

A. You mean, truecks——? 

Q. Did you execute any bills of sale to personal 
or real property, to the shareholders ? 

A. Not that I know of. 

Mr. Winter: I think that is all. 


Redirect Examination 
By Mr. Jones: 

Q. Did the Company own any real estate to which 
it had title at that time? 

A. No, only had this contract, if I remember, at 
that time we were purchasing a hotel on Dearborn 
Street. 

. And what was done about the contract ? 

A. I really could not tell you, I feel reasonably 
certain everything was attended to, I couldn’t tell 
you, I haven’t the slightest idea; I didn’t take care 
of the real estate proposition. 

Q. Now, I asked you if you filed a personal in- 
come tax return in which you included your deter- 
mined share of the property as income? Have you 
ever filed any claim for refund of tax on account 
of that transaction ? 

Mr. Winter: I object to that as incompetent, [78] 
irrelevant and immaterial, in this case. 

Mr. Jones: That is probably true, yet it might 
be of some significance to show that the Commis- 
sioner has never refunded to the shareholders, he is 
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still retaining the tax they paid on the theory this 
was a taxable transaction. 

Mr. Winter: I don’t think that, necessarily, fol- 
lows. It seems to me there is nothing in the law 
which would require the Commissioner, certainly, 
taking the position it was non taxable dividends. 

The Court: I won tadmiy it or that basis, Mer: 
Jones, I admitted part of the testimony, the testi- 
mony with reference to Mr. Buschmann this morn- 
ing, on this theory, I don’t know whether it is com- 
ing into this case at all, the question of good faith 
or bad faith in the transaction; now you say, very 
frankly, in your statement one of the purposes of 
this was to solve their tax problem. Now, some peo- 
ple attempt to solve their tax problems by doing it 
—by means of subterfuges, things of that kind, I 
don’t know whether that is an element in this case, 
but I will admit the testimony on that possible the- 
ory, that it might tend to negative that, if that in- 
ference is drawn from the fact the transaction was 
put through. 

Q. I think you did testify that you did include 
that, you say vou never filed a claim for refund of 
tax to yourself ? 

A. Well, I filed—I didn’t file it, I signed a state- 
ment at the time. 

Q. Have you received any refund of that tax? 

A. No, I have not. [79] 

Mr. Jones: That is all. 

(Witness excused ) 
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called as a witness on behalf of the plaintiffs herein, 
being first duly sworn, testified as follows: 


Divect Examination 


By Mr. Jones: 
State your name? A. Harold L. Scott. 
Your business ? 
Certified Pubhe Accountant. 
Where do you earry on that business ? 
In Seattle. 
How long have you been practicing that pro- 
fession? A. About 23 years. 
Q. What has been your connection with the 
Pommerelle Company, the old and new companies? 
A. We were employed as accountants for the 


OPO Soe 


old company and new company. 

Q. Do you recall] the occasions that have been 
testified to, about Hquidating the old corporation 
and organizing the new corporation ? 

fe wes) DL cdlo: 

Q. What, if anything, did you have to do with 
that? 

A. Twas called by the company’s officials in the 
summer of 1937 relative to their problems, they 
wanted to know what could be done to work them 
out and we made the examination to determine what 
should be done and what [80] would be the best 
thing to do, and made recommendations accordingly. 

@. Now, there is involved in this case an item 
of $75.00 paid to a Mr. Bordson during the year 
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1937, which has been disallowed by the Commnius- 
sioner, do you know what that item represented ? 

A. AsTI recall it, that represented— 

Mr. Winter: (interrupting) If it is taken from 
the books and records (if he knows of his own 
knowledge, we have no objection) but if it is taken 
from the books and records, the books and records 
are the best evidence. 

Mr. Jones: Your 90-day letter states, fee for in- 
creasing capital stock, 1937. 

Mr. Winter: Jn your protest, the basis of this 
suit, | quote— 

Mr. Jones: (Interrupting) Let it go. The 90- 
day letter will speak for itself anyhow, showing what 
the nature of it was. 

Q. Now, did you have an item of either $600.00 
or $685.00 to your Company, Mr. Scott? 

A. Yes, $600.00. 

Q. What was that for? 

A. $450.00 approximately—it wasn’t segregated 
—the account was rendered as one item—$450.00 — 
approximately would be the cost of preparing the 
income tax returns and preparing the statements 
of the company. 

Q. During what period? 

A. During the period January Ist to October 
4th, 1937, and $150.00 in connection with the dissolu- 
tion of the company. [81] 

Q. And was that amount, $600.00, paid to you 
by the company ? A. Yes, 
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Q. Now, with reference to the matter of disso- 
lution of the old company, you said that you were 
consulted with reference to certain problems of 
the company, what were the problems you had in 
mind ? 

A. Well, the company had a low declared value 
for capital tax purposes, at the time the declara- 
tion was made the company was small and it had 
had a very sudden growth; the earnings—— 

The Court: (Interrupting) Non par stock? 

Mr. Jones: No, $1.00 stock. 

The Court: To get it in the record. 

A. $1.00 par value. Their earnings had been 
increasing year by year and they had declared their 
capital stock value at, I believe, to be $100,000.00 
and that, therefore, gave them an exemption $10,- 
000.00 excess profit taxes; their earnings for 1937 
were increasing and were far in excess of that and 
they asked my suggestions as to what I felt should 
be done and I made an investigation to see what 
recommendation should be made and came to the 
conclusion that the best way to handle the matter 
would be to liquidate the corporation and if they, 
all of the stockholders, wanted to go on with the 
new corporation, they could or any part of them 
wanted to withdraw, but insisted they be given 
that right,—there must be a complete liquidation 
of the old company and if they wanted to sub- 
seribe and put in their assets, their undivided por- 
tion of those assets into the new corporation, [82] 


124 Thor W. Henricksen vs. 


(Testimony of Harold L. Scott.) 

that they must have that right or they could sell 
them or take them or do anything they saw fit with 
them. 

Q. Do you know whether there was any discus- 
sion of these matters you have just testified to be- 
tween you and the other stockholders, among the 
stockholders, themselves? 

A. Yes, there was. 

Q. Tell us what vou know about that, to what 
extent it was discussed among the stockholders? 

A. I believe I was at two meetings of the com- 
pany; I remember one very definitely, where just 
before the liquidation was entered into, I went 
into it very much in detail. There was the one 
question as to whether or not this hiquidation should 
be made to be a taxable transaction or non tax- 
able transaction. I wrote Prentice Hall and Com- 
merce Clearing House relative to it and I believe 
in the Commerce Clearing House rewrite serviee, 
there was quite a discussion of the matter and they 
held that 

Mr. Winter: (Interrupting) We object to what 
the Commerce Clearing House says. 

@. You can't state that. 

A. I discussed with the group of the stock- 
holders as to whether it should be tried to be made 


a non taxable reorganization or a taxable reorgani- 
zation and | recommended that they should follow 
a taxable reorganization, due to the fact that there 
was a question in my mind as to whether it could 
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be held to be non taxable. In other words, that 
they could actually prove a non taxable reorgani- 
zation, and have the right to get their increased 
declared value on the new corporation. [83] 

Q. What—? go ahead. I thought you were 
through. 

A. And then I carefully explained to each one 
of the stockholders that were present at this meet- 
ing, and I believe the larger stockholders were all 
there, that they would have to pay the tax on their 
proportionate share, as a liquidation over and 
above their original cost and I am sure that there 
was no question as to what that was clearly under- 
stood by those present and I prepared a statement 
later and gave it to the company’s officials, which 
was forwarded later to the stockholders, showing 
their proportionate amount. 

Q. Is this plaintiffs’ 7 (8) for identification, 
the statement to which you refer? 

A. Yes, it is; yes, this is the statement we pre- 
pared in our office, one of the carbon copies. 

Mr. Jones: I offer it in evidence. 


Cross Examination 
By Mr. Winter: 

Q. I take it, this is an analysis of the books of 
the PommerelNe Company, Ine., your analysis of 
the books of the Pommerelle Company, Ine., is 
that right? 

A. No, I don’t take the analysis of the com- 
pany’s books at all. I take it as of the date of the 
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purchase of shares by each stockholder, as shown 
by the—— 

Q. (interrupting) Books? 

A. Stock records of the company and showing 
the number of shares purchased, the date pur- 
chased, the cost at par. 

Q. As shown by their books? [84] 

A. I wouldn’t say yes, I don’t think there have 
been any transfers of this stock, except stock that 
was purchased from the company. I can’t answer 
that question, Mr. Winter, for this reason 

Q@. (interrupting) You made the exhibit, didn’t 
you? 


A. It shows the cost at par and I am sure that 
that is the cost to each one of these stockholders. 

®. Well, it is an analysis of the information 
taken from the books of the Pommerelle Company, 
incest 6 1b? 

A. When you say ‘‘books’’, that is the part I 
am questioning. 

@. ‘“‘Records’’ of the Company, then? 

A. Yes, from the records—I guess I can an- 
swer it yes. 

(). Books and records? 

A. Yes, then distribution, October 4, 1937, 
amount distributable to each man on each pur- 
chase of his stock. In other words, dividing it 
between the dates of purchase because he had dif- 
ferent rates of pay the tax at and the time held 
and percent of profit to report and net profit he 
should include in his taxes. 
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Q. Values thereon are book values, as shown 
by the books of the company, is that right? 

mA. Ves 

Q. You made no attempt to valuation on the 
assets, anything of that nature, except what the 
books showed, is that right? 

A. Well, the books would show the value of 
the inventory at the date of the dissolution. 

Q. I say, it was book values as shown in the 
books of the company ? A. That is right. 

[85] 

Q. You made no independent investigation or 
no attempt to set any values, other than shown in 
the books? A. JI think 

@. (interrupting) Personally, I mean? 

A. That was analyzed—— 

Q. (Interrupting) I said ‘‘You’’, Mr. Scott. 
You understood my question. 


A. JI understand your questions. In any liqui- 
dation, a person 
Q. (Interrupting) That is not responsive. Did 
you make a personal investigation as to the value 
of assets? A. Iam not a valuation engineer. 


@. I didn’t ask you if you were a valuation 
engineer, Mr. Scott, did you make any investiga- 
tion? A. Yes, there was some investigation. 

Q. You did, personally ? A. Yes. 

@. You attempted to value some assets? 

A. Certificates were carefully analyzed to see 
what were good and bad, surely. 
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Q. <Any physical assets other than intangibles? 

A. 'The question was to determine the cost of the 
wine—I made a very careful examination to deter- 
mine that. 

Q. Other than was shown on the books of the 
company ? 

A. We gave them the figures to put on the 
books. 

Q. At that time? A. Yes. 


Q. Then you arrive at your 2 


A. (Interrupting) Closing entries were given 
to the company by ourselves. [86] 

@. You arrive here, the last figure, what you 
consider the net profit to report? 

A. That is correct. 

Q. And that is your conclusion as an account- 
ant for the company ? Ae hat ieee 

Mr. Winter: We have no objection for what 
it is worth, if the Court please, an analvsis of an 
accountant. 

The Court: It may be admitted. ? 

The Clerk: Plaintiffs’ exhibit No. 7. 

Plaintiffs’ Exhibit No. 7, the statement last 
above referred to, admitted in evidence. 
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PLAINTIFF'S EXHIBIT No. 7 
POMMERELLE COMPANY, INC. . 
ANALYSIS OF INDIVIDUAL PROFITS ON DISSOLUTION DISTRIBUTION 


October 4, 1937 Page 1 
’ y Distribution Per Cent of 
Dot Cost e i 7 i 
ee ot laa Rey cea aie sane nee 187 Profit Totol Time Held Ae te ee a fo 
2. 3-34 $$ 225.00 $ 541.97 $ 316.97 2 to 5 Years 60 $ 190,18 
1,775 Ge, aes 1,775.00 4,275.55 2,500.55 2 to 5 Years 60 1,500.33 
1,000 6-10-35 1,000.00 2,408.76 1,408.76 2 to 5 Years 60 845.26 
2,100 5,100 12-14-36 2,100.00 5,058.40  12284.68 2,958.40 7,184.68 Under1 Year 100 2958.40 $ 5,494.17 
Tie... 225 2. 3-34 225.00 541.97 316.97 2 to 5 Years 60 190.18 
1,275 9. 1-34 1,275.00 3,071.17 1,796.17 2 to 5 Years 60 1,077.70 
1,000 6-10-35 1,000.00 2,408.76 1,408.76 2 to 5 Years 60 845.26 
1,750 $250 12-14-36 1,750.00 4,215.33 10,237.23 9465.33 5,987.23 Under 1 Year 100 2,465.33 4,578.47 
Pee 200 9. 3.34 200.00 481.76 281.76 2 to 5 Years 60 169.06 
1,950 11-27-36 1,950.00 4,697.08 2747.08 Under 1 Year 100 2,747.08 
1,505 3,655 12-14-36 1,505.00 3,625.18 8,804.02 2,120.18 5,149.02 Under 1 year 100 2,120.18 5,036.32 
10-17-35 1,500.00 3,613.14 2,113.14 1 to 2 years 80 1,690.51 
11-27-36 250.00 602.19 352.19 Under 1 Year 100 352.19 
1,225 2975 12-14-36 1,225.00 2,950.72 7,166.05 1,725.72 4,191.05 Under1 Year 100 1,725.72 3,768.42 
10-21-35 1,000.00 2,408.76 1,408.76 1 to 2 years 80 1,127.01 
6-10-35 500.00 1,204.38 704.38 2 to 5 Years 60 422.63 
1,050 2,550 12-14-36 1,050.00 2,529.20 6,142.34 1,479.20 3,592.34 Under 1 Year 100 1,479.20 3,028.84 
ee 225 2. 3-34 225.00 541.97 316.97 2 to 5 Years 60 190.18 
775 Ost 775.00 1,866.79 1,091.79 2 to 5 Years 60 655.07 
700 1,700 12-14-36 700.00 1,686.13 4,094.89 986.13 2,394.89 Under 1 Year 100 986.13 1,831.38 
Ol ceeeeeee-e 500 11-27-36 500.00 1,204.38 704.38 Under 1 Year 100 704.38 
350 850 «12-14-36 350.00 843.07 9 047.45 493.07 1,197.45 Under i Year 100 493.07 1,197.45 
a 500 11-27-36 500.00 1,204.38 704.38 Under 1 Year 100 704.38 
350 850 «12-14-36 350.00 843.07 2,047.45 493.07 1,197.45 Under 1 Year 100 493.07 1,197.45 
250 11-27-36 250.00 602.19 352.19 Under 1 Year 100 352.19 
115 425-112-1436 175.00 $21.58 1,023.72 246.53 598.72 Under1 Year 100 246.53 598,72 
6-10-35 500.00 1,204.38 704.38 2 to 5 Years 60 422.63 
0 - 12-14-36 350.00 843.07 2,047.45 493.07 1,197.45 Under 1 Year 100 493.07 915.70 
6-10-35 500.00 1,201.38 704.38 2 toS Years 60 422.63 
12-14-36 350.00 843.07 2,047.45 493.07 1,197.45  Underl Year 100 493.07 915.70 
Page 2 
500.00 ‘1,204.38 704.38 2t05 Years 6042.63 
350.00 843.07 2,047.45 493.07 1,197.45 Under 1 Year — 100 493.07 915.70 


843. 493.07 Years 60 295.84 
345.14 838.21 | Year 100 345.14 640.98 


— 
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Direct Examination 
(Continued ) 


By Mr. Jones: 

Q. Mr. Scott, you said in previous answers to 
my questions that there was discussion between 
you and the stockholders and amongst the stock- 
holders, themselves, about stockholders of the old 
company coming into the new [87] company or 
not. I would like to have you tell us a little bit 
more what that discussion was and what individ- 
ual stockholders you recall having participated 
in it? 

A. Well, I was asked the question as to whether 
or not all stockholders had to come in 

Mr. Winter: (Interrupting) We insist on the 
time, place and dates, if he is going to tell a con- 
versation with certain individuals. 

The Court: I will sustain the objection. 

He asked you the question which stockholders 
vou talked to. You can answer that question? 

A. Yes, Mr. Braicks, Mr. Molz, Dr. Leede, Mr. 
Vanderspek, Mr. Buschmann, Mr. Wonn, Mrs. 
Pfisterer I beheve was there. 

@. About when did these conversations occur? 

A. Oh, somewhere in September 1937. 

@. And what was the substance of them? 

A. As to whether or not all of the stockholders 
were compelled to come in and subscribe to the 
stock of the new corporation or if they wanted to 
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withdraw and take their share of the assets, and I 
said if they dissolved the old corporation, they 
would be entitled to take their share and do as 
they saw fit with them and—that is the answer 
to it. 

@. Was there any discussion as to what would 
be done in case any stockholder didn’t want to go 
in the new corporation? A. Yes, there was. 

Q. What was that? [88] 

Mr. Braicks and Mr. Vanderspek, Mr. Molz, Mr. 
Buschmann said that they—if any stockholder 
didn’t want to go ahead and turn his share of the 
assets that they received from the hquidation into 
the new corporation, that they would get together 
and buy up that share. 

Q. Are you, personally, familiar with whether 
any arrangements were made with any bank for 
accomplishing that? 

A. Yes, I was familiar with it; it is pretty 
hard, maybe, for me to testify to it. 

@. All right. I won't ask you further. 

A. I know what took place but I don’t believe 
I ean testify to it. 

Q. Did you represent Mr. Vanderspek, one of 
the stockholders of this Company? A. Yes, 
@. In connection with these tax matters? 

A. Yes, 7 did: 

Q. Mr. Vanderspek, I believe, is ill and couldn’t 
come over here to testify? 

A. Yes, he has been sick for sometime. 
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Q. You hold his power of attorney, as of 1937? 

A. Power of attorney filed in the Agent’s office 
in my favor. 

Mr. Jones: Do you have Mr. Vanderspek’s 
return, Mr. Winter? You had the copy when you 
took his deposition ? 

Nir, Winter: Yes. 

I don’t know if I am privileged to disclose Mr. 
Vanderspek’s income tax return, if the Court 
please. Mr. Vanderspek is not here and certainly 
has [89] not filed a power of attorney of Mr. 
Scott with me to the effect—I have never seen it. 

Mr. Jones: Mr. Winter, when we took the depo- 
sitions, it is my recollection you said you had Mr. 
Vanderspek’s return. 

Mr. Winter: I have Mr. Vanderspek’s return. 

Mr. Jones: (Continuing) And Mr. Scott had 
the power of attorney and on his say-so, may be in- 
spected. 

Mr. Winter: Now that you eall my attention, I 
think I have Mr. Vanderspek’s—I don’t want to 
divulge any information here 

Mr. Jones: (Interrupting) That is my under- 
standing; if not, we can get his report. 

My. Winter: I didn’t have his power of attorney. 

Mi. Jones: I thimk yon have. 

Mr. Winter: No, Mr. Braicks’ and Mr. Molz’ is 
the only thing I had 

My. Jones: (Interrupting) May I ask this, Mr. 
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Winter, if I get written authorization from Mr. 
Vanderspek to produce his return and file his re- 
turn, will you produce it? 

Mr. Winter: If the Court orders me to produce 
it, I will do it. 

Mr. Jones: I don’t want to embarrass you, if 
you want to produce it. 

Mr. Winter: I don’t have that information. May 
I ask Mr. Scott one question? 

Mr. Jones: Yes. [90] 

Mr. Winter: Did you file claim for refund on 
Mr. Vanderspek’s income tax? A. No. 

Mr. Winter: You did on 2 

A. (Interrupting) Mr. Molz and Mr. Braicks. 

Mr. Winter: That is the power of attorney I 
have, Mr. Jones; only reports, Revenue Agent’s, 
is Braicks and Molz, we have the power of attorney 
on those cases. 

Mr. Jones: I thought he had power of attorney 
for Mr. Vanderspek? 

A. That is true, I have power of attorney for 
Mr. Vanderspek. 

Mr. Jones: Is it on file with the Revenue De- 
partment? 

A. In the Agent’s office, Mr. Winter made that 
statement when my deposition was taken. 

Mr. Winter: I remember in respect to one of 
them, Mr. Jones. 

A. That is the one I think you are speaking 
of. 
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Mr. Winter: Do you recall that was taken down? 
Mr. Jones: I don’t remember it being in the 
transcript; I do remember it in the discussion. 
Mr. Winter: I didn’t have his file, Mr. Jones. 
Mr. Jones: If I get a letter of authority from 
Mr. Vanderspek to publish his return, you will 
produce it and permit it to be filed, will you? 
Mr. Winter: If beg your pardon, Mr. Jones, I 
can produce it right here. Here is where we got 


it, Mr. Jones, attached to the return as a 
Mr. Jones: (Interrupting) I knew you had it. 
[91] 

Mr. Winter: That is where we got it. 

Mr. Jones: I offer in evidence as plaintiffs’ Ex- 
hibit No. 8 photostatic copy. 

The Court: How do you spell it? 

Mr. Jones: V-a-n-d-e-r-s-p-e-k. 

The Court: 19387? 

Mr. Jones: Yes, 1937 return. 

The Court Admitted. 

Mr. Winter: We have no objection to a copy 
being produced, but we do object to it as incom- 
petent, irrelevant and immaterial, that it has noth- 
ing to do with the issues in this ease. 

The Court: I will admit it with the same reser- 
vation. 

Mr. Jones: That is all. 

Plaintiffs’ exhibit No. 8, the 1937 income tax 
return of Mr. Vanderspek, admitted in evi- 
dence. 
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Cross Examination 


By Mr. Winter: 

Q. Did you prepare claim for refund for the 
Pommerelle Company, Inc., in this case, Mr. Scott? 

A. Let me see it there. I don’t believe I did. 
I think Mr. Jones’ office prepared it. No, we didn’t 
prepare that. (Indicating document. ) 

The Court: Do I understand, claim for refund 
for Braicks and Molz—before the part of their 
return—being as a result of paying tax? 

Mr. Winter: Yes, they filed claim for refund. 

[92] 

@. You were attomey for Mr. Braicks and Mr. 
Molz? 

A. Yes, I prepared their tax returns. 

Q. You prepared their returns and also on their 
behalf filed claims for refund? 

A. After this case, tax was paid on this ease, 
or after the 90-day letter was issued, I filed claims, 
as protective claims. 


Q. You did file claims for them? A. Yes. 
Q. And, in the event this case is adverse to the 
plaintiff. of course you will proceed to——? 


A. (interrupting) I presume so, yes. 

Q. (Continuing) work on those claims, 
won’t you? A. Yes. 

@. Now, on the amounts, the profit which you 
have set forth in your analysis, that is the profit 
of the individual stockholder which you have set 
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forth? You show, for example, a profit to J. J. 
Molz of $5,036.32? A. Yes. 

Q. Is that income or is that a capital gain? 

A. That is capital gain—liquidation. 

@. And reportable 50 percent stock held more 
than two years? 

A. That wasn’t true at that time the law 
changed, since then part held from two to five 
years, some under one year; so, $4800.00 of the 
$5,000.00 was reportable 100 percent. 

Q. Anyway, lower than 100 percent of the profit, 
which you show on that exhibit? 

A. Well, his aetual profit as shown on the ex- 
hibit was $5149.02 and amount reportable on his 
tax return was $5,036.32, a difference of $113.00. 

[93] 

Q. Who is that, Braicks? A. No, Molz. 

Q. Give those figures again? 

A. (Indicating on exhibit.) 

Q. Molz didn’t aequire the stock, most of it, 
until 1936, did he? 

A. That is true, the majority of it acquired in 
1936, latter part of 1936, held it less than one year. 

Q. Mr. Vanderspek, the amount of his profit 
was $7,184.68 and his taxable profit on his capital 
gain was only $5,404.17, is that right? 

A. That is correct. 

Q. In none of these instances was it taxable 
at 100 percent gain? 

A. The record shows here the profit realized 
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by each and the amount reportable under the law 
for each one on account of the time held. (Indi- 
eating. ) 

@. In no case was it 100 percent? 

A. Yes, in C. 8. Leede, it was 100 percent and 
in Kangley it was 100 percent and in Gilbert Kroll 
it was 100 percent. 

Q. There was also only 60 percent on Dorothy 
Leede with respect to 500 shares, is that right? 

A. That is correct. 

Q. Dorothy Leede and William, 60 percent with 
respect to 500 shares ? A, That is true. 

Q@. And 60 percent with respect to Wayne and 
27, two 27 2 
(Interrupting) That is correct. 

And various amounts? A. Yes. [94] 
Braicks only 60 percent on 2,495 shares? 
2,000 shares. 

2,000 shares? A. That is correct. 
The exhibit shows percentage? 

Yes, that is due to the conditions of the 
capital gain section. 

Q. Now, Mr. Scott, the proceedings that were 
taken here with respect to the dissolution or re- 
organization, whichever you want to determine it, 
was your suggestion, your advice? 

A. I think so. 

Q. Did you have anything to do with executing 
any documents in connection with the actual trans- 
fer of any properties? 


POOP OOS 
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A. You mean, personally? 

Q. Yes? 

A. No, I did not execute any documents; Mr. 
Bordsen was the Company’s attorney at that time, 
he was handling that. 

Q. I think you said that $450.00, approximately, 
of your ? what was the amount of your bill to 
the company ? A. $600.00. 

Q. You say approximately $450.00 was for 
auditing the returns and making imcome tax re- 
turns ? 


A. Auditing the books, making income tax re- 
turns, preparing statements of the company. 

@. How much time did it take to prepare the 
income tax returns after you got the audit? 

A. I can’t state exactly, I was just figuring the 
bill as nearly as I could. [95] 

Q. On non taxable reorganization, the fees 
would have been approximately the same, would 
they not? 

A. Well, I don’t see any difference as far as 
taxable or non taxable reorganization. 

Q. You would make no difference? 

A. No, I don’t think it would make any differ- 
ence. 

@. Do you know what the $75.00 bill was for, 
you say ‘'$75.00’’. A. To Mr. Bordsen? 

Q. Yes, if you know? 

A. No, I would rather let one of the others 
hesiiy tO that. 
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Q. Now, in the claim for refund filed it states 
‘‘a portion of the assessment was based on the 
disallowance, deduction of certain expenses, to- 
talling $785.00, these were in their entirety pro- 
fessional services needed in winding up and liqui- 
dation of the company’’, is that true? 

A. Where is that statement? 

Q. In the claim for refund. 

A. I didn’t make claim for refund; I think this 
is the first time I ever seen it. 

Q. You say you rendered your bill, you didn’t 
make any allocation as to what portion of it was 
auditing and what proportion was preparing the 
books—I mean the returns? 

A. No, I did not. I don’t believe that anyone 
could make a definite line of any account of that 
type. 

@. Did you render any other bills to the Pom- 
merelle Company, Ine. or did they pay any other 
moneys for [96] fees during the year 1937? 

A. No, I did not. 

@. When were you first consulted by the Pom- 
merelle Company, Inc. relative to their tax prob- 
lems ? 

A. Oh, I would say in the year 1934, 1935. 

@. And you still represent the new company ? 

A. Yes. 

Mr. Winter: I don’t think of anything further. 

Mr. Jones: That is all, Mr. Scott. 

(Witness excused) 
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The Court: We will take a short recess. 
(Short recess) 


L. H. BRAICKS 


called as a witness on behalf of the plaintiffs herein, 
being first duly sworn, testified as follows: 


Direct Examination 


inv sr. Jones: 
Q. Will you state your name, please? 
A. L. H. Braicks. 
@. You live in Seattle, Mr. Braicks? 
i 6 es. 
@. Were you connected with the old Pommer- 


elle Company ? A. Yes. 

@. Are you connected with the present new 
Pommerelle Company ? A. Yes. 

Q@. What was your connection with the old 
Company? [97] A. President. 


Q. And stockholder? 

A. Stockholder and President. 

Q. Were you President of that Company from 
the time of its organization? A. Yes. 

@. And what is your connection with the pres- 
ent new company ? 

A. Still President of the Company. 

Q. So that you have been President for both 
companies throughout their existence? 

A CRS 

Q. Now, you recall the transaction we have 
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been testifying about here, considering with ref- 
erence to the liquidation of the old company and 
formation of the new? A. Yes. 

Q. What was the occasion for taking that step? 

A. Well, in the first place, we had in mind to 
increase our capitalization and, second place, we 
wanted to try to get a higher declared value on 
our stock. 

Q. And who advised you with reference to the 
steps to be taken? 

A. We discussed it with Mr. Scott; he advised 
us what to do. 

@. And what did he advise you to do? 

A. liquidate the Pommerelle, Inc. and start 
a new corporation. 

Q. Do you recall the meetings that were held 
at or about the time of the liquidation, meetings 
of the stockholders of the old company ? 

Ha NER, 

Q. What do you recall as to any discussion or 
statements [98] with reference to the situation of 
any stockholder of the old company, who wanted 
to get out or stay out of the new company? 

A. Well, we told the stockholders what we in- 
tended to do and told them also they were at lib- 
ertv to stay out of the new corporation. 

Q. What was said to them, if anything, as to 
their disposition of their share of the assets on 
liquidation, if they did not want to come into the 
new company ? 
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A. Well, some of the other stockholders would 
have probably bought them 
Mr. Winter: (Interrupting) We object to what 


they ‘‘probably’’ would have 

The Court: (Interrupting) Sustained. 

Q@. Not what you probably would have done. 
In substance, what was said to the stockholders? 

A. We intendei— 

Myr. Winter: (Interrupting) Not your ‘‘intent.”’ 

Q. Not your ‘‘intent’’, unless it was communi- 
eated to them. In substance, what was said to them? 

A. As to the new corporation? 

@. What thev colud do if they didn’t want to 
come in the new corporation, what could be done 
with theiy share of the assets? 

A. They could sell their shares. 

Q. Who, if anyone, was prepared to buy it? 

A. I, myself, bought some in; Dr. Leede was 
willing to buy and some other stockholders. 

@. Was any arrangement made with the bank 
to handle such a purchase, if necessary? [99] 

A. Yes, I went to the National Bank of Com- 
merce and discussed it with Mr. Witherspoon and 
asked him if he could—— 

Mr. Winter: (Interrupting) I object to what 
he asked someone else, communicated to someone 
else not here. 

The Court: Overruled. He is testifying as to a 
fact, the fact that he had a conversation, told 
somebody, not a question of whether that conver- 
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sation was true or false—I will overrule the ob- 
jection, it is not a question of cross-examining Mr. 
Witherspoon. 

Q. What did you take up with Mr. Wither- 
spoon? 

A. I told My. Witherspoon what we intended 
to do, liquidate the old corporation, form a new 
corporation; possibly some of the stockholders 
wouldn’t want to go along, wanted to dispose of 
their share of the assets of the old corporation and 
asked him, if that should happen, if more than we 
could handle, whether we can come to the bank and 
borrow money and do it; he said yes. 

Q. Do you recall whether you were advised: as 
to the amount of profit on liquidation that accrued 
to you, individually? penny Ce: 

Q. And do you know whether or not you in- 
eluded that in your income tax return? 

A. I beg your pardon? 

Q. Did you inelude that in your personal in- 
come tax return? 

nee ves 1 did= Mr Scotmmade my retin, 

Mr. Jones: Do you have Mr. Braicks’ return, 
Mr. Winter? 

Mr. Winter: I don’t have Mr. Braicks’ return. 

[100] 

Q. Mr. Braicks, are you willing, if your return 
is located, 2 

Mr. Winter: (Interrupting) I don’t have it. 

Q. (Continuing) to have it received 


2 
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Mr. Winter: (Interrupting) I might say this, 
his original return would be with the claim for 
refund, which Mr. Braicks filed. That is the reason 
why I couldn’t get it—his original return. 

Q. If your original return is located before the 
ease is closed, are you willing to have it received 
in evidence in this case and made public? 

ee Yes. 

Q. Now, vou recall that the liquidation reso- 
lution was adopted on the 30th of September 1937 
and that the formation of the new company or 
the filing of the articles occurred some days before 
that, I think about September 25th, as shown by 
the Minute Book? A. Yes. 

@. What was the reason, do you know, for that 
overlap and the starting out of the new company 
“or incorporation of it before the dissolution of 
the old? 

A. Well, we couldn’t Hquidate the old corpora- 
tion and go out of business before we had a new 
corporation, because the licenses under which we 
were operating were not transferable, so we had to 
apply for new licenses, which the Federal—for that 
reason, we need both companies before we eould 
liquidate the old one. 

Min, Jones: Vhatis ally [1014 


Cross Examination 


By Mr. Winter: 
Q. Of course, you understood and it was al- 
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ways your intent to transfer the assets of the old 
corporation to the new corporation, isn’t that right? 

i NEES, 

Q. You never intended to put them on the 
market and sell them to anyone else? 

A. No, we distributed them to the stockholders. 

Q. You didn’t intend to sell the assets? You 
didn’t offer them for sale, you didn’t want to sell 
them ? A. We didn’t know. 

@. You didn’t distribute the assets as such to 
the individuals other than to purchase their in- 
terest ? A. Yes, we would have purchased. 

@. Purchased their stock? A. Yes. 

@. Would you have purchased their stock the 
day before? 

A. No, we didn’t intend to buy their stock; we 
intended to buy their share of the assets. 

Q. According to the figures Mr. Seott made 
up ‘for you? A. Yes. 

@. You didn’t intend to transfer the title to 
the property to the individuals, did you? 

A. Well, if it had been necessary, yes. 

Q. I say, you didn’t intend to, at that time 
you didn’t? He No, sie 

Q. You didn’t make any assignment of the 
contract to the new company ? 

A. You mean, the real estate contract? 

Q. Yes? [102] ; 

A. No, it was forgotten. 

@. You forgot that? 
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A. Our attorney forgot it. 

Q. Did you forget anything else in this plan 
to organize a new corporation ? 

A. No, I don’t think we did. 

Q. Your sole purpose was to get a higher capi- 
talization for income tax purposes? 

A. In the meantime, increase our eapital. 

Q. You knew you could increase your capital 
without reorganizing? 

A. Yes—the laws change so often. 

Q. You had increased your capital before vari- 
ous times and hadn’t reorganized ? 

A. No, but tax laws were different. 

Q. Was it your understanding that the tax law 
had anything to do with the increase of the capi- 
talization under the State Statute, was that your 
understanding ? 

A. No, we weren’t sure, under reorganization, 
declared new value. 

@. You weren’t sure upon reorganization? 

A. No. 

Q. If you could have reorganized and gotten an 
increase in capitahzation, that is the way you 
would have handled it? A. We might. 

Q@. You intended to do that? 

A. I don’t know. 

Q. You didn’t change the corporate setup a bit 
except to increase the capitalization, did you? [103] 

A. Yes, that was the main purpose, yes. 

@. You went on with the same books, you took 
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over the liabilities of the old corporation and you 
also assumed the liabilities and took over the assets? 

A. Yes. 

Q. Went right on operating? 

A. Didn’t ‘‘assume’’—we distributed them 
among the stockholders and they were paid with 
their assets. 

@. Other than the preparation of this analysis 
and reporting on your income tax return, what did 
you do in this reorganization? You discussed it? 

A. Yes, discussed and instructed our account- 
ant to figure out what our net worth was; told our 
attorneys to go ahead and make ont the necessary 
papers. That is all we could do. 

Q. Did you get new books for the new corpora- 
tion? 

A. I don’t remember whether we set up 


yes, 
we must have set up an entirely new set of books. 
Q. The procedure you adopted here was entirely 
upon the advice of your tax consultant, is that 
right? 
A. Yes, we put our problems before him; that 
is what he advised us to do. 


Mr. Winter: That is all, I think. 


Redirect Examination 
By Mr. Jones: 
@. My. Braicks, Counsel asked yon if you in- 
tended to have the assets of the old company go 
to the new company. I don’t remember exactly 
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what your answer was. What was your intent with 
respect to the transfer of the assets [104] the old 
company, to whom did you understand they were 
going to go? A. The assets? 

Q. Yes? 

A. 'To the stockholders of the old corporation. 

Q. Did you understand that there was any di- 
rect relation between the old company and the new 
company, except as it went through the stockhold- 
ers, Who might in turn pay for their stock by turn- 
ing in the assets? | 

Mr. Winter: I object to that as leading, if the 
Court please, not proper redirect examination. 

The Court: It is leading, Mr. Jones. 

Mr. Jones: It probably is leading, but I am 
trying to get at what Counsel asked him. 

Q. I will ask vou this: how did you understand 
that the new company was going to get the assets 
of the old company, if it did get them? 

A. Well, the stockholders subscribed for a cer- 
tain amount of shares and paid for these shares 
by assigning or turning over their share of the as- 
sets to this new corporation. 

Q. And, where had they gotten the assets, ac- 
cording to your understanding ? 

A. When told what their share was. 

Q. From what? 

A. From the statements Mr. Scott made up. 

Q@. But, from what source did they get those 
assets, as you understood 2 

A. You mean 2 
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Q. How did the assets go to them? [105] 

A. I don’t quite understand what you mean? 

Q. Well, vou say the stockholders got the as- 
sets, from) what source did they get the assets? 

A. We told them how much each share was. 

Q. I don’t mean exactly, where did they get the 
information what the assets were, whose assets 
was it that the stockholders were getting? 

A. Of the old Pommerelle, Ine. 

Mr. Jones: I think that is all. 


Recross Examination 

By Mr. Winter: 

Q. May I ask—? You filed claim for refund 
for the tax you reported? A. Yes. 

Mr. Winter: I think that is all. 

(Witness excused.) 

Mr. Jones: I want to call Mr. Molz back for 

one question. 


J. G. MOLZ, 
reealled. 
Direct Examination 


By Mr. Jones: 

Q. I may be a little confused in my understand- 
ing of your testimony, as I recall I asked you if 
you recalled any discussion between the stockhold- 
ers at about the time of the dissolution, with ref- 
erence to what would be done as to the share of any 
stockholder who did not [106] want to go in the 
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new company and I thought you said that you 
didn’t recall any such discussion. Was [ right or 
wrong in that understanding? 

A. I don’t remember making that statement, Mr. 
Jones. 

@. Did you intend to make that statement in an- 
swer to that question ? 

A. No, I did not; we, naturally, had a number 
of discussions at the time, plenty of them, it was 
a very serious matter, our entire future at stake, 
and of course, we were concerned what would hap- 
pen in the future; it was quite apparent, all of 
us were more or less interested in saving whatever 
we had and we had accomplished during that time 
and naturally—— 

My. Winter (Interrupting): This is all a con- 
clusion of this witness. We want the facts. 

Q. What was the purport of the discussions, 
with respect to what would be done as to any stock- 
holder who might want to stay out of the new 
company ? 

A. Well, he would have an opportunity to sell 
iii old, 

@. Do you remember what individuals expressed 
the willingness and ability to take over any such 
holdings? 

A. I remember Mr. Buschmann, Myr. Vander- 
spek and Mr. Braicks and I, personally too. 

Mr: Jones: ‘Mat is all. 

Wie VVinter:  iiatis) alll. 

(Witness excused.) [107] 
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Mr. Jones: I presume we can now take up 
the depositions? 

Mr. Winter: If Your Honor desires we read 
the depositions to Your Honor? I suggested to 
Counsel Your Honor could probably read the depo- 
sitions. 

The Court: What about any objections to the 
questions ? 

Mr. Winter: Just as to the materiality. 

Mr. Jones: That will be perfectly agreeable to 
me. You will get them just as well from reading 
them and they are very largely cumulative of the 
testimony that has already been offered. 

The Court: Suppose I take a 10-minute recess 
and read them? 

Mr. Winter: I think Your Honor will probably 
hear them better. 

Mr. Jones: There is a correction on one wit- 
ness’s testimony. Is that incorporated in there? 

Mr. Winter: We do object to that purported 
correction. [ am advised by the Reporter that the 
deposition in its original form, as shown by his 
notes, is the original deposition. The correction ap- 
pears to have been made yesterday or signed yes- 
terday and not in my presence or did I have an 
opportunity to cross-examine him, as we did on 
the deposition. 

Mr. Jones: I think you will find that strictly 
in accordance with the Statute. Mr. Greb spoke to 
me about it, said the witness refused to sign the 
deposition, originally as he gave it. I don’t think, 
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tated the correction at the time he signed it. 

Mr. Winter: Signed the original at the time Mr. 
Greb dictated this. We understood he would come 
in later. 

Mr. Jones: I understand he signed it only on 
making the explanatory statement. M1. Greb spoke 
to me about it and we got out the rule and the rule 
says, as I recall. I think it is Rule 34, that the 
testimony shall be signed by a witness and if he 
wants to make any explanation or change in his 
testimony, he shall advise the reporter of how he 
thinks it should be and the reporter shall take 
down the explanation, and up to that time the wit- 
ness had refused to sign the statement because he 
said it wasn’t what he intended and I told Mr. 
Greb 

Mr. Winter (Interrupting): That is not a cor- 
rection within the rule. He admits—signed the dep- 
osition—what he testified, that is what we want, not 
what he later may have intended and wants to cor- 
rect his deposition. 

The Court: If I understand Mr. Jones’ state- 
ment, it was not correctly reported, and he signed 
the deposition contingent upon the fact that the 
correction would be made. Is that correct? 

Mi. Greb: (The Reporter who took the depo- 
emlom) Yes. 

Mr. Winter: If the Court please, I call Your 
Honor’s attention to the proposed correction, rea- 
son for making the correction ‘‘the reason for mak- 
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ing the correction, IT was confused and misunder- 
stood, the [109] questions. He doesn’t deny he so 
testified. 

Myr. Jones: I understand the Reporter’s notes 
were correct but the witness said that wasn't what 
he intended to say. I wasn’t there when this was 
done. I told Myx. Greb what the Rule was, told 
him to go ahead and work it out with the witness, 
Huletz. 

The Court: Does he live in Seattle? 

Mr. Jones: Yes, he lives in Seattle. Page 37. 

The Court: I have it here. 

T will admit it with the understanding if you 
want the right of cross-examination 

Mr. Winter: This is new testimony—no right to 
cross-examine him. 

The Court: If you want the right to cross- 
examine him, you will be given that right. 

Mr. Winter: I would like to leave it this way if 
the Court please—I may or may not. I don’t think 
that the case is going to fall or rise on this point. 
I don’t like to ask to hold up the case but it seems 
to me—— 


The Court (Interrupting): I will tell you after 
I read it if I think it is important; if I tell you 
fT am not considering it of any importance, you 
don’t need to take further deposition; if I consider 
it important, you can cross-examine him further. 

My. Winter: We recognize that the witness did 
give some damaging testimony, as far as the plain- 
tiff is concerned. 
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The Court: We will take a recess, subject to call. 
(Reeess.) [110] 


The following depositions were submitted to the 
Court: 


Mr. Jones: Dr. Leede, will you be sworn? 


C. S. LEEDE, 


called as a witness on behalf of the plaintiffs, being 
first duly sworn, testified as follows: 


Direct Examination 


By Mr. Jones: 

@. Will you state your name, please? 

A. C.5S. Leede. 

@. You reside here in Seattle, do you not, Dr. 
Leede? A. Yes. 

@. Were you a stockholder in the Pommerelle 
Company, Inc., in 19377 A. Yes, I was. 

Q. I believe that there were three other parties 
by your same family name, Wilham EK. Leede, Doro- 
thy Leede and Eleanore M. Leede, who were also 
stockholders ? ie NGS: 

Q. Who were those several persons ? 

A. They are my children. 

Q. And who represented them, if anyone except 
themselves, in matters relating to the Pommerelle 
Company ? 

A. I was their representative. 
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Q. Were thev living here during 1937? 

A. No. The boy was in Wisconsin, Madison, 
Wisconsin; and [111] the girl was in Chicago. 

Q. Well, when you say ‘“‘the boy’’, that would 
be William E., I assume? A. Yes. 
And the girl would be Dorothy? 
The oldest girl, Dorothy. 
And was Eleanore M. a daughter too? 
ies: 
Where was she? 
She was here in Seattle. 
Where are those several individuals now? 
Well, the boy is in Springfield, Missouri; 
and the oldest daughter is in Houston, Texas; and 


>OPOoPOPO 


the youngest is still home. 

@. Did any of those several children person- 
ally participate in meetings, or affairs, of the Pom- 
merelle Company in 1937, or did you represent 
them entirely ? 

A. Well, I can’t say that. If they were not 
in the city, they didn’t. When they were in the city, 
they oceasionally did go down; but as a rule, they 
paid no attention to it, because they knew none 
of the affairs. I was their representative. 

Q. I call your attention to the call and waiver 
of notice that I submitted to Mr. Buschmann, and 
ask you if that is your signature on that, Dr. Leede? 

A. Yes, that is my handwriting for all of them. 

@. And the signatures of Eleanore, Dorothy and 
William appear there also? 
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A. All my handwriting. 
Q. That is in your handwriting? [112] 
Ee See 


Q. Did they attend that meeting? A. No. 
Q. And did you represent their interests there at 
the meeting? A ES. 


Q. Now, do you recall this meeting, and gencr- 
ally what was the subject of discussion at that 
meeting? 

A. Yes, I recall. They were to dissolve the com- 
pany and organize a new company, which was, as 
Mr. Buschmann said, legally done. The purpose of 
that, as I understood, was that our declared value 
was too low, or something lke that, and that we 
could only increase that by dissolving the company, 
and that would give us certain tax privileges which 
we could legally take advantage of. 

Now, do you reeall whether or not at this meet- 
ing there was any discussion of whether the share- 
holders of the Pommerelle Company, Inc., the old 
company, would necessarily go over into the new 
company, or would have any option of selling out? 

A. I think we had the option of selling out. 

Q. Well, on what do vou base that statement? 
Was there discussion of the matter at that meet- 
ing? 

A. There was a discussion on that matter, but 
I don’t know who said it, and I don’t know, but 
that has always been my understanding that we 
could have done that. 


hd 
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Q. Well, is it your recollection that statements 
were made on that subject at the meeting? 

A. Yes, that is my recollection. 

Q. To what effect, Doctor? [113] 

A. Well, that those that didn’t want to come 
along could get out. 

Q. Did you take stock in the new company ? 

eu ens adie. 

Q. And were vou advised at any time after- 
wards about the amount of profit that you should 
report on the liquidation of your stock ? 

A. I haven’t that with me, but I know [ re- 
ceived a similar letter. 

Q. You received a communication similar to that 
which Mr. Buschmann has identified as having been 
received by him, did you? 

A. Yes. It was more extensive than that, be- 
cause it was broken down for the ehildren so that 
each one of the children would have to pay. 

Q. You received the notification for yourself and 
for the children, did vou? A. Yes. 

@. Did you make an income tax return for that 
year? A. Yes. 

@. Did you include in your income tax return, 
as income, the profits that vou were advised you 
should report? 

A. I personally did, yes. 

Mr. Jones: Have you his return? 

Mr. Winter: Yes. 

Q. (By Mr. Jones): Ma. Winter has produced 
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a photostatic copy of your return, Doctor. Can 
you identify that as a copy of your return? 

A. That is my handwriting. 

Q@. And your signature to it? 

A Vhatis my signature. 1 didn’t fll 1, oui. 

F114] 

@. And are you willing that this return be pro- 
duced and inspected in the course of the trial of 
this cause? A. Certainly. 

Q. You are? i Wee, 

Q. Did you pay the tax that was shown to be 
due on your return? 

A. I presume [ did. I haven’t been dunned yet. 

@. And have vou ever claimed any refund from 
the government of any part of your tax on ac- 
count of the profit on the Pommerelle Company, 
Ine., stoek? A. No. 

@. Do you remember, Doctor, whether at this 
meeting of September 30, 1937, for dissolution, 
any statement was made to the stockholders about 
the profits that wonld be reportable as income if 
the company was dissolved ? 

A. I don’t reeall the figures, but I do know that 
—I don’t know what we were capitalized for—was 
it $80,000 ov something lke that?—and they said 
that it isn’t the value of the affair, and it should 
be up higher; and I am no accountant, so I took 
their word for it. 

Mr. Jones: That is all. 
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Cross Examination 


By Mr. Sager: 

Q. Doctor, as I understand you, vour impres- 
sion that you got from the information and advice 
given vou at that meeting was that, in order to 
get a higher declared value on the stock of the com- 
pany for tax purposes, [115] it was necessary to dis- 
incorporate and reorganize under a new declared 
value? A. That was my impresison. 

Q. And that information was given to vou at this 
meeting on September 30, is that right? 

A. Now you are asking me something that I—— 

Q. (Interrupting): Well, I will change that. 
Was it discussed at that meeting? 

A. Oh, ves, we had discussion. 

Q. Did you have any other meetings pursuant 
to this general scheme of disincorporating and re- 
incorporating, or reorganizing a new corporation ? 

A. I think our Board of Directors, the officers 
meet and formulate this, and then the stockholders 
are called in. I really don’t know. We haven’t 
had any regular meetings, so I couldn’t say. 

@. But you recall being at this meeting on Sep- 
tember 302? 

A. This meeting, ves, I recall that. 

@. Do you recall being at another meeting along 
about that same time, within a matter of a week 
or two of that same time? 

A. That is possible. 
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Q. Now, Doctor, sometime along there you 
signed a subscription for the stock in the new cor- 
poration, didn’t you? A. Yes. 

@. You stated here to Mr. Jones that the eall 
and waiver of the first meeting of the new corpo- 
ration—this was the old corporation, was it not? 
The call of September 30 that you signed for vour- 
self and your children, is that true? [116] 

A. Yes. 

Q@. Now, did you also, on the subscription for 
stock in the new corporation, did you sign the names 
of your children there, too? 

A. I probably did. I would have to see. 

Q. I will show that to you, Doctor, and ask vou 
if this is your writing? 

ma) NO, that isn my writing. 

Q. Is that the writing of vour children in each 
instance ? 

A. No. No, that isn’t my handwriting, no. 

Q. And it is not the writing of your children 
either ? 

A. No, that isn’t the writing of my children. 

Q. Do you know who signed that for you, Doe- 
tor? 

A. I don’t know. I don’t recognize the hand- 
writing. It isn’t Mrs. Leede’s. I don’t know. 

Q. It is not your handwriting? 

A. It isn’t my handwriting. 

@. And these other names of Eleanore M. Leede 
and Dorothy and William Leede are not the hand- 
writings of those children of yours? 
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A. No. They couldn’t sign it, because they 
weren’t here. 


Q. You were acting for them? A. Yes. 
@. With respect to this corporation during that 
period of time? Po VOES, 


Q. What portion of the total stock in the old 
company did you and your children own together, 
Doctor ? 

A. Well, at first the children subscribed alone. 
They had one-tenth—I think it was one-tenth, 
wasn’t it? And [117] then one of the stockhold- 
ers went out, and I bought part of his stock. Now, 
J don’t know when that was. I wasn’t an original 
owner personally, but my children were, and I 
was taking care of their affairs for them; so we 
had I think eleven, maybe eleven and a half per 
cent or something like that. 


Q. In the old company? 

A. In the old company. 

Q. You had that at the time of its dissolution? 

de ees: 

@. And you took that same proportion of stock 
in the new company? No Jes. 


Q. That is, you and your children together? 

Bey GS, 

Q. Do you know, Doctor, that that was the same 
manner in which the other stockholders changed 
their holdings from one to the other of the corpo- 
rations ? A. Well, I imagine it was. 

Q. Was that the general understanding among 
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the stockholders at this meeting, that they would 
hold the same stock in the second corporation that 
they held in the first corporaion ? 

A. May I put it this way: We were all entitled 
to hold the same proportion in the other corpora- 
tion. I would put it that way rather than the other 
way. 

Q. And his subscription for stock is on that same 
basis, is it not? 

A. Yes, that is on the same basis. 

Q@. Now, you say, Doctor, that you understood 
vou could dispose of vour holdings? [118] 

A. Yes, sir. 

Q. That, of course, was true at any time? You 
could have sold this stock pretty nearly any time, 
couldn’t vou? A. I didn’t want to. 

@. I know, but I say yon could have? 

A. I could have, yes, certainly. 

Q. And at this meeting, the proposal for taking 
up this stock of anyone who cared to dispose of it 
was an offer on the part of Mr. Braicks to pur- 
chase it? 

A. I won’t say it was an offer on the part of Mr. 
Braicks. I think it was on the part of any indi- 
vidual. 

@. Well, was there any other individual there 
that offered to buy stock? 

A. I don't know that anybody offered to, but I 
certainly would have. 

Q. You would have been willing to buy addi- 
tional stock ? 
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A. I would have been willing to buy some more 
stock. 

Q. That was the only way, of course, that you 
could have disposed of it, by selling to some one of 
the other stockholders ? 

A. We are supposed to offer first to our fellow 
stockholders before we go outside the corporation. 

Q. Was that the understanding among the 
stockholders? 

A. ‘That was a gentleman’s agreement which we 
had from the start. 

@. <A gentleman’s agreement? A. Yes. 

@. Did that carry over into the new corpora- 
tion ? 

A. I don’t know whether that—we among our- 
selves have always felt that way about it, that we 
should have the privilege of buying first. [119] 

Q. Was Mr. Scott at this meeting of Septem- 
ber 30? A. Oh, yes. 

Q. Did he submit these various papers for you 
to sign at that time? 

A. J don’t know whether he submitted them at 
that time or whether we just passed the resolu- 
tion, or whether we came together at a later time 
to sign up the subscription for the stock. I couldn’t 
tell you that. I don’t know. 

Q. I notice, Doctor, that this subscriptiou—now, 
of course, you didn’t sign this, did you, Doctor? 

A. I may have. I don’t know whether I gave a 
proxy to somebody to sign it for me. Those are not 
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my signatures. That is not my signature, and I don’t 
know—was this around Christmas time? The chil- 
dren were home at Christmas and one or the other 
might have signed. But it doesn't look to me—this 
is not my handwriting and this could be Dorothy’s, 
but I don’t know. This is my handwriting. 

@. This is vour handwriting? 

Mr. Jones: Well, now, referring to what? 

Q. (By Mr. Sager) Doctor, this that you say 
is your handwriting refers to a communication 
dated September 30, 1937, addressed to the board 
of Directors of the Pommerelle Company, Seattle, 
Washington, and that was signed by you? 

A. That was signed by me. 

Q. And also the names of Eleanore M. Leede, 
Dorothy Leede and Wilham Leede are written in 
your handwriting ? 

A. That is my handwriting. [120] 

@. And that is a proposal to the new company, 
in which you offer to sell, assign, transfer and turn 
over to The Pommerelle Company, in full payment 
of our individual subscriptions, our undivided own- 
erships and interests in the assets shown upon the 
attached list, subject to all habilities which The 
Pommerelle Company is to assume and agree to 
pay? A. Yes. 

Q. In other words, you made this proposal to 
the new company, to turn over your interest in the 
old company in payment of your subscription of 
stock, is that correct ? A. Yes. 
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Q. Was that produced at that time? 

A. What do you mean? 

Q. J mean was that signed at that same meet- 
ing? 

A. I couldn’t tell you that, whether it was 
signed the same day or whether it was signed a few 
days later. 

Q. Do you know whether or not it was signed on 
the date it bears? 

A. I presume it was. I don’t believe I looked 
at the date. 

Q. Now, this meeting that you were holding, 
Doctor, was a meeting of the stockholders of the 


old company, that is correct, isn’t it? A. Yes. 
@. And at that same meeting, you subscribed 
for the stock of the new company ? A. Yes. 


@. And you [121] 

A. (Interrupting) I don’t know whether I sub- 
scribed, whether we subscribed that day on the same 
thing. I can’t recall, or whether it was a few days 
later. [ wouldn’t make that statement that on that 
date I signed it, but those are my signaures. 

Q. Well, if there was another meeting con- 
cerning this whole transaction, it was right about 
the same time, within a few days or a week or so? 

A. Yes, I think so. 

Q. And you then offered to transfer your hold- 
ings In the old company to the new company? 

A. Yes. 

Q. For your stock in that new company, and 
the other stockholders did likewise ? A. Yes. 
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Q. And that was the understanding among you 
at that time, was it not, subject to the right of any 
one of you to sell? A. ‘“Uieiis it, yes: 

Q. To one another? A. Yes. 

Q. But you all knew that the same assets in the 
old company were going over to the new company? 

Ay WES, 

Q. The advice given to you during the course 
of these proceedings, was that given to you by the 
directors or by Mr. Scott? 

A. J think Mr. Scott was the one that explained 
the whole procedure to us. 

Q. He is the one who outhned this plan for you 
gentlemen ? 

A. He amplified it and gave us the information. 

Bee 

@. And it was upon his advice that you acted? 

A. He acted as our adviser, I would put it that 
way. 

@. And these so-called best interests of the com- 
pany that were spoken of by Mr. Buschmann, your 
understanding of that was that it would achieve a 
higher declared value on the stock ? 

A. Well, we were—yes. Now, I don’t know value 
or declared valuation and taxable stuff; I am not a 
business man to know that, and I think there are 
two questions always there, on reorganization or 
declared valuation or taxable valuation, or what it 
is 1 don’t know; but I had the impression that if 
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we would say that it is of a higher declared valua- 
tion, we would have to pay a higher tax, a corpora- 
tion tax, but we would have a higher earning fig- 
ure before we would come into the surtax or what- 
ever it might be, something to that effect. Now, I 
may be all wrong. 

Q. In simple language, Doctor, you were going 
to cut down the amount of tax the corporation was 
going to pay? 

A. Yes, that is the point, that we would be able 
to have larger returns without having surtax, or 
something like that. 

@. And that was about the only change in the 
company, wasn’t it? A. Well—— 

Q. What I mean, Doctor, you didn’t change 
your operations, your mode of business ? 

A. No, but we were—we got where we could, 
on $500,000, we could make 5% or 6% on that, and 
that was more than you could make on $80,000, 
something to that effect. [123] 

Q. You don’t mean that you actually increased 
the amount of profit to the company by this re- 
organization ? A. No, but we could 

@. (Interrupting) You saved some on the tax? 

A. We could have gone up; we would have saved 
tax, yes. 

Mir. Sager: J thimk that is all. 

Mr. Jones: That is all. 

(Witness Excused.) 


(Signed ) C. 8. LEEDE. 
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called as a witness on behalf of the plaintiffs, being 
first duly sworn, testified as follows: 


Direct Examination 


By Mr. Jones: 

Q. State vour name, please. 

A. Ed Huletz. 

Q. Were you a stockholder of Pommerelle Com- 
pane, Ine., i 1937? AS Ves. 

Q. Showing you the call for special meeting of 
stockholders of September 30, 1937—I was going 
to ask you if your signature was on it, but I don’t 
see that it is here. I will ask you, however, if you 
recall attending that meeting which dealt with the 
matter of dissolving the company ? 

A. Yes, I am quite certain I was there. [124] 

Q@. And do you reeall what, if any, discussion 
there was relative to any opportunity afforded the 
stockholders either to receive the hquidation inter- 
est of the company, or to receive the equivalent in 
cash ? 

A. Yes, that was—I don’t know if it was brought 
up at that meeting. I know distinetly I had the op- 
portunity of doing either one. 

@. And can you state in substance what the in- 
formation was that was given to the stockholders on 
that point? 

A. That would be hard for me to do. 

Q. Well, just state the substance of it, the fact 
of it. I don’t mean the language. 
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A. The impression I had was that we had a 
chance to sell our stock at that particular time, or 
eo on into the new company. 

Q. And if you sold your stock, did you under- 
stand what you would get for it? Ae Yes: 

Q. How would that be determined ? 

A. I couldn’t tell you. 1 remember to this extent, 
that our stock would have been better by coming 
into the new company. I think we would get some 
additional stoek. 

Q. Did you receive any advice from the com- 
pany or anyone on its behalf as to the amount of 
profit you should report on your stock in connec- 
tion with the dissolution ? 

A. Yes, I did at that time. 

Q. Did you receive a communication substan- 
tially in the form of this communication which Mr. 
Buschmann has identified? [125] A. Yes. 

Q. And did you report the amount of profit that 
you were advised had accrued to you on the trans- 
action in your income tax return? 

A. I don’t know if I was in California at the 
time that that was forwarded to me, or if I was in 
Seattle. I remember of mailing it to my accountant 
at that time, and it was supposed to have been re- 
ported. 

Mr. Jones: Have you Mr. Huletz’ return? 

Mr. Winter: He didn’t file one as far as I 
recall. 

‘he Witness: What year is that for? 
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Mr. Jones: For 1937. 

The Witness: When is that due? 

Mr. Winter: Mareh of 38. 

Q. (By Mr. Jones) Do you know whether or 
not you did file a return for 1937? 

A. JI didn’t check, but it should have been, be- 
cause I had an accountant at that time, Mr. J. W. 
Langford. I will check. However, at that time I 
had sold—I had a garage out in the Mount Baker 
District. I had sold that. However, I was informed 
by Mr. Chilberg, from the Internal Revenue, who 
phoned me and asked me abont my place of busi- 
ness out in Mount Baker, asking me to come 
down 

Mr. Winter: (Interrupting) Is it the Mount 
Baker Garage? 

The Witness: Yes, sir. 

Mr. Winter: J was sure that that wasn’t the 
return, Mr. Jones; but after seeing it now, I have 
it here. [126] I had difficulty getting this particu- 
lar return. They sent me another one. Yes, I have 
it here. Do you want to ask him if that is his signa- 
ture? 

Mr. Jones: Yes, if you will submit it to him. 

Mr. Winter: I will ask him if it is his signa- 
ture. I will just show him the signature. 

Q. (By Mr. Jones) Mr. Winter is showing you 
aeicrurm nor 1937, 

A. Yes, and that is my wife’s. 

Mr. Winter: E. A. Huletz and Madelyn L. Hu- 
letz. 
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Q. (By Mr. Jones) And are you willing that 
the return be received and inspected in connection 
with the trial of this case, Mr. Huletz? 

Ae eeces: 

Q. As far as you recall, did you pay the tax due 
as shown on this return? 

A. Well, I paid whatever tax—I am sure I did. 

@. And have you received any refund of tax on 
account of the profit on this hquidation of the Pom- 
merelle Company, Inc. stock? Have you ever re- 
ceived any tax refund from the Government? 

A. Not to my knowledge. 

Mr. Jones: That is all. 

Myr. Winter: Mr. Jones, did he state he had no 
objection to using the return ? 

Mr. Jones: Yes, he said that was all right. [127] 


Cross Examination 


By My. Winter: 
Q. Who prepared your return, Mr. Huletz? 
A. Mr. J. W. Langford. He is an accountant. 
@. You don’t know whether or not you did re- 
port any income from this socalled liquidation, do 
you? 
No. However, I am sure I told him. 
Well, just refer to your return. 
Well, is it listed ? 
I don’t find it. Now, maybe you can find it. 
No. 
Do you find that you reported it ? 


eS ee 
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A. No. 

Q. You didn’t report any profit? A. No. 

Q. How many shares of stock did you own in 
the corporation at that time? 

A. I don’t remember. 

Q. Do you recall what amount was set forth in 
the instructions to you as to how you should report 
the profit that you should report, by Mrs. Pfisterer 
of the Pommerelle Company? Do you recall how 
much that was? A. No, I don’t. 

@. When did you sell your stock in the new 
company ? 

A. I started a new business—I think it was in 
Co 

@. Were you working for the old company at 
one time? 

A. No. Oh, partially. No, I wasn’t either. 

@. I beg your pardon? A. No. 

Q. You don’t recall when you purchased the 
stock, do you, [128] in the old company ? 

i, No, sir; 

Mr. Jones: Do you want me to show you what 
I have here? 

Mr. Winter: Yes, if you would. 

Mr. Jones: The information that I have from 
the schedule prepared is that Mr. Huletz owned 
095 shares, of which 350 was acquired on June 10, 
1935, and 245 on December 14, 1936. Do you want 
me to state what the schedule shows as to cost and 
his reportable profit ? 


174 Thor W. Henricksen vs. 


(Deposition of Ed Huletz.) 

Mr. Winter: I think I have it here. 

Q. (By Mr. Winter) Do you reeall approxi- 
mately what profit you were advised that you were 
to report upon this transaction, in connection with 
the liquidation and formation of the new corpora- 
tion? Do you recall now the amount, approximately ? 

A. No, I really don’t. 

Q. Was it a hundred dollars? $200.00? 

A. To tell you the truth, I don’t know how much 
stock L bought originally. 

Q. Well, did you attend any of the meetings of 
the corporation ? A. Not many. 

Q. To whom would vou give your proxy ? 

A. Oh, I would usually drop it off at the store, 
Mr. Molz here. 

Q. Are you a friend of Mr. Molz? 


eee es..sinr. 
Q. Is that how you became associated in the 
company ? A. Yes, sir. 


Q. What did you understand as to what you 
were to receive [129] for your stock in the new 
corporation, in the event you wanted to sell it? I 
mean, what did you understand you would receive 
for your stock in the old corporation in the event 
you wanted to sell it at that time? 

A. Well, I think the present share that was pre- 
vailing at that time, the present amount the stock 
was valued at. 

Q. Did you attend the meeting of September 302 

A. I think I did, ves. 
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Q@. What did you understand was the purpose 
of forming the new corporation ? 

A. Well, it was similar to the statements I have 
heard here, and that was that it was a benefit for 
the stockholders and the company to dissolve the 
old one and organize a new company. 

Q. Did you understand that the same _ stock- 
holders were going into the new company ? 

A. Well, I didn’t know all the stockholders. 

Q. Well, the ones you knew, you understood 
they were going into the new company ? 

A. Well, I knew Mr. Molz was. Other than that, 
I didn’t know. No, I didn’t. I knew some were go- 
ing in. 

Q. You knew it was just a matter of procedure 
whereby you would turn in your old stock and get 
new stock in the new corporation, is that right? 
So far as you were concerned, that is all that con- 
cerned you, wasn’t it? 

A. Well, no, it wasn’t. At that time J wasn’t 
interested. I figured I didn’t want to sell my stock, 
and they were dissolving the company, so I just 
more or less assumed that there would be some drop 
out and be some new stockholders come in. [130] 

Q. You just assumed that? Aw Yesasne 

Q. You were not present at many of the meet- 
ings? Be ONO. Sik. 

Q. To know what was discussed? You just were 
going along with them as to what they were doing, 
is that right ? A. Well, yes. 
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@. Did you understand that one of the purposes 
of the dissolution of the corporation was to increase 
the capital stock, that may be accomplished by dis- 
solving the old corporation and organizing the new 
corporation? Is that what you understood ? 

A. Well, there were several things. However, I 
didn’t pay much attention to it. 

Q. Didn’t you know about it? 

A. Yes, I knew about it, that we were dissolving 
the old company and there was a new company go- 
ing to be started. 


Who did you sell it to? [131] 

To the Pommerelle Company, Mr. Molz. 
Mr. Molz? 

I don’t remember. I turned it in. 

The way I understand it, then, you were rely- 
ing on whatever Mr. Molz did was satisfactory with 


you, 1s that right, in connection with your stock 
ownership ? eee GO, 


Q. With the same assets ? 

A. Well, I didn’t even pay any attention to that. 
Q. You didn’t pay any attention to that? 

Ay Noy sin 

Q. Did they ever offer to buy your stock ? 

A. Oh, yes. 

Q. When? Prior to the meeting, or subsequent ? 
A. Prior and afterwards. 

Q. You did sell your stock, did you not? 

A. Yes, sir. 

Q. In 1938? A. Yes, sir. 

OF 

A. 

Q. 

A. 

O. 


W. Bratcks, et al. 177 


(Deposition of Ed Huletz.) 

Q. You relied upon Mr. Molz, didn’t you, when 
you went in the company ? 

A. Well, in what way? 

Q. Well, you believed in the company when you 
went into it, didn’t you? A. Yes. 

Q@. And you gave Mr. Molz from time to time 
your proxy to represent you as a stockholder? 

A. Yes. 

Q@. And you knew that whatever he did was sat- 
isfactory with you, is that right? A. Yes. 

Q. And whatever he did in connection with the 
liquidation and subscription to new stock, it was sat- 
isfactory to you? A. Yes. 

Q. You didn’t sign a subscription blank, or did 
you sign a subscription for stock in the new com- 
pany ? WX, IL davailic JL ine 

Q. I will show you this sheet from the minute 
book of the company, and ask you if your signa- 
ture appears on that subscription ? A. Yes. 

Q. When did you sign that, Mr. Huletz? [132] 

A. I couldn’t tell you. 

Q. Well, was it before the meeting, the first 
mecting of the new company ? 

A. I couldn’t tell you. I don’t know. 

Q. As a matter of fact, didn’t you hear the 
situation discussed by other stockholders, other than 
Mr. Molz? I mean, the affairs of the corporation, 
as to what they were attempting to do? 

ee Ves. 

Q. Who else was it discussed by? 
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A. Mr. Braicks that I remember. Other than 
that, there might have been somebody else. No 
other name to my knowledge. 

Q. Did you ever hear Mr. Scott discuss it? 

A. Yes, I think so. 

Q. Was that at one of the meetings you at- 
tended ? 

ieee Vics el did hear Mir. Scott. 

Q. Did you hear Mr. Scott discuss that it would 
result in savings of tax if such a procedure was 


adopted ? A. Not to my knowledge. 
Q. Not to your knowledge? AS No; sie 
Q. Who did you hear make such a statement, if 
you did? A. I don’t reeall that I did. 


Q. What did you understand was the purpose 
of liquidating the corporation and organizing a 
new corporation? 

A. Well, to get a higher value for our stock. 

@. You knew that that was to avoid, or legally 
avoid—attempt to legally avoid the excess profit 
tax on low capitalization, is that right? [133] 

A. Not to my knowledge. 

@. Well, you know that to be a fact, do you 
not ? oe NOL don tb, 

Q. You don’t? A No, sir. 

@. You don’t know very much about this thing, 
do you, Mr. Huletz? 

A No, sir edict, 

Q. And whatever was done, was done by your 
friend Mr. Molz, was it not? 

A. Well, I couldn’t say that I would place 
the responsibility on him. I just put stock in the 
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company and let it ride, and I didn’t pay any 
attention, because, to tell you the truth, it was 
such a small amount. 

@. You understood that if you just let it ride, 
then, that you would just get stock in the new 
corporation in the same proportion that you had 
in the old corporation, except for the higher cap- 
italization, is that right? 

A. Well, will vou repeat the question ? 

Q. I will strike it, and I will put it this way: 
Did you understand that you were to receive stock 
in the same proportion in the new corporation that 
you owned in the old corporation ? 

A. Well, I knew we were going to get stock. 
I didn’t know in what proportion. 

Q. Well, you were turning in all of your stock? 

A. I was surrendering all of my stock and not 
exchanging it for new stock in the corporation. 

Q. For the stock in the new corporation? 

A. No, but I was purchasing stock in the new 
corporation. [134] 

Q@. And that is what you understood to be a 
fact, wasn’t it? 

A. Yes, as I have stated above. 

Q. That you were turning in your stock? 

A. No, I was surrendering my stock. 

@. And you were receiving stock in the new 
corporation ? 

A. No, I was purchasing stock in the new cor- 
poration. 
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Q. Now, in case you sold your stock, as you say 
that they offered to purchase it, what did they say 
they were going to pay you for it? 

A. Oh, there was no amount set on that. 

Q. You weren’t desirous of selling, I take it? 

A. No, sir. 

Q. Did you have an understanding with the rest 
of the stockholders that you couldn’t sell your 
stock except to one of the other stockholders? 

A. No. 

@. Who did you purchase your stock from, did 
you say? 

A. From Mr. Molz, from the Pommerelle Com- 
pany. 

Q. Who do you say your accountant was that 
you told that he should inelude—that you sent this 
statement which was furnished to you by the Pom- 
merelle Company relative to your profit on this 
transaction ? A. J. W. Langford. 

Q. Did you send it to him? A. Yes. 

Q. Have you inquired as to whether or not he 
ever received it? 

A. Well, I—no, I never inquired. I just as- 
sumed that it was all taken care of. 

Q. Do you recall whether or not you were ad- 
vised to report a profit of $640.98? [135] 

A. Who by? 

Q. By the secretary of the Pommerelle Com- 
pany? 

A. Yes, I understood that there was an excess 
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profit there that we were supposed to pay our in- 

come taxes—we were supposed to pay tax on that. 
Q. Have you asked your accountant whether 

or not he ever received the letter on which you 


told him to report it? No. 
Q. You signed your return? 
Ay Mess JO idl, 


Q. You read it before you signed it? 

A. Very poorly. 

@. Well, isn’t it a faet that the reason why 
you didn’t include that is because you didn’t have 
a profit because you didn’t sell your stock? 

A. Well I will have to take that up with my 
accountant. 

Q. Well, didn’t you understand that you were 
not selling your stock, but you were merely trading 
it for stock in the new corporation ? 

A. Yes. 

Q. And as long as you didn’t sell your stock, 
that you would have no taxable profit? 

A. I thought we were supposed to—there was 
an increase at the exchange, wasn’t there, when 
we switched the stock? 

Q. You mean an increase in the value of the 
stock? A. Yes. 

Q. Did you understand you were selling your 
stock or not? 

A. No, I wasn’t selling it. 

Q. You were trading it for stock in the new 
corporation ? fie Cs) ston [L186] 
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Q. Is that your understanding? AG | Nics; 

@. Who advised you to that effect? 

A. I do not remember. 

@. Well, did anyone advise you that that was 
in effect, what vou were doing ? 

A. That is awfully hard for me to answer. 

Q. Why didn’t you report it in your return? 
Is that the only explanation, that you told your 
accountant to put it in? AL” Yesw ans 

@. How did you tell him? 

A. Well, to tell you the truth, I don’t know if 
I was in California at that time or not; if I mailed 
him that, or if I told him. I have no connections 
with this accountant at the present time. I haven’t 
had for three years, and he usually fixed up my 
statement, and I would sign the statement and pay 
whatever tax I had to pay and I didn’t 

Q. (interrupting) You subscribed and swore 
to your return in Seattle. You couldn’t have been 
in California when you signed your return. 

A. Then I was in Seattle then. 

Q. What is the fact now? Were you trading 
your stock for stock in the new corporation, and 
thought you didn’t have a profit? 

A. No; I thought there was a profit. 

Q. Why didn’t you report that profit? 

A. Well, I would say my accountant was to 
blame for that. 

Q. What did you have more after the new cor- 
poration was formed ? 
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A. You mean additional value? 

Q. Yes. What did you have additional that you 
didn’t have [137] before? 

A. I couldn’t tell you. 1 don’t know the amount. 

Q. You understood that you were getting that 
much more money out of the corporation, and 
you were still having the same stock? Was that 
your understanding of the matter? 

Mr. Jones: What do you mean by ‘‘that much 
more money’’, Mr. Winter? 

My. Winter: Well, the witness may know. 

Mr. Jones: Well, if you don’t know what your 
question is, I don’t know why the witness should 
know. 

Mr. Winter: I do know what the question is, 
but if Counsel doesn’t knov 

Mr. Jones: (Interrupting) I asked you what 
you meant by ‘‘that much more money.” 

Mr. Winter: Well, let’s see whether the wit- 
ness knows what I mean. 

The Witness: No, I don’t know. 

Mr. Jones: You mean you don’t know the an- 


swer, or von don’t know what Counsel means by 
his question ? 

The Witness: I don’t quite understand him. 

Q. (By Mr. Winter) You don’t understand 
me? A. No. 

Q. All right. You say you were expecting to 
get that much more money? Didn’t you say that? 

Mr. Jones: No, you were the one that said that, 
Mr. Winter. 
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Mr. Winter: No, I think he said it, and the 
record will bear me out, I think, that he said he 
got that much more money, and he was supposed 
to report it. 

Q. (By Mr. Winter) Is that right? 

A. Yes. [138] 

@. When you say “that much’’, you don’t re- 
member how much it was? A. No, sir. 

Q. And that is the amount that you were ad- 
vised by the secretary of the company in a letter 


that you should report? AS Ves cine 
Q. Well, did you understand that you had sold 
your stock? A. No. 


@. Well, then how did you understand that, if 
you didn’t sell your stock or dispose of it, that 
there would be a profit to you? 

A. Well, I just more or less assumed that our 
stock had increased that much, increased in value. 

Q. Did you ever authorize the liquidation of 
the old corporation ? 

A. I was in favor of it. 

@. Did vou ever sign any statement that you 
had authorized the liquidation of the corporation? 

A. I don’t remember. 

QO. VYoumdonm tearenicmber 7 A Siowe site 

Mr.-Winter: That is all. 


Redirect Examination 
By Mr. Jones: 


Q. Are you quite clear, Mr. Huletz, that you 
did convey to your accountant, Mr. Langford, the 
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information that was given to you by the company 
as to the amount of [139] profit that you should 
report on the transaction? 

A. Yes, to my knowledge. 

Q. Counsel has asked you whether you under- 
stood you were trading stock in the old company 
for the new company. I am not asking you what 
your understanding is, but I will just ask you if 
you signed the subscription here which is in the 
minute book of the new company, which I will 
show to you, under date of September 30, in which 
it is stated that the undersigned offer to sell, as- 
sign, transfer and turn over to The Pommerelle 
Company, in full payment of our individual sub- 
scriptions, our undivided ownership and interest 
in the assets shown upon the attached list, subject 
to all habilities which The Pommerelle Company 
is to assume and agree to pay? Now, do you find 
whether vou signed that or not? 

A. Yes. That is my signature. 

Q. That is your signature, the last one on that 
page? A.» Yes, sir. 

@. And what were the assets in which you were 
assigning an interest there? What were those as- 
sets that you were assigning and turning over your 
interest in them for stock in the new company ? 

A. What do you mean, dollars and cents? 

Q. No. You say you offer to turn over your 
undivided ownership and interest in the assets 
shown upon the attached list. Do you remember 
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what those assets were, whether they were the prop- 
erties of the old company? 
A. I would say yes. 
Mr. Jones: That is all. 
Mr. Winter: That is all. 
(Witness Excused.) [140] 


GILBERT M. KROLL, 


ealled as a witness on behalf of the plaintiffs, be- 
ing first duly sworn, testified as follows: 


Direct Examination 


By Mr. Jones: 

@. Will you state your name? 

A. Gilbert M. Kroll. 

Q. Were you a stockholder in the Pommerelle 
Company, Inc. in 1937, Mr. Kroll? 

A. Yes, I was. 

@. Were you the owner of 850 shares in that 
company ? 

A. I don’t remember the amount. 

@. Showimg vou the call for a special meeting 
of stockholders to be held on September 30, 1937, 
I will ask you if you signed that? 

A. Yes, aia: 

Q. G. M. Kroll is your signature, is it? 

A, That is right. 

Q. Did you attend that meeting? 

A. I did partially, I imagine. 
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Q. And do you remember whether or not there 
was any discussion at that meeting to the effect 
that a stockholder who didn’t want to continue 
could have some action taken about disposing of 
his stock? 

Mr. Winter: I don’t think Counsel needs to lead 
the witness. 

Mr. Jones: Well, I am trying not to lead the 
witness. 

A. I don’t remember just what was said at that 
particular meeting, because I was more or less in 
charge of the plant, and I had a lot of other things 
to do. I was [141] in and out of the meeting. I 
wasn’t there during the entire meeting. 

Mr. Sager: I am having difficulty hearing the 
witness. 

Mr. Winter: So am I. Will you speak a little 
louder ? 

A. I wasn’t present at the entire meeting, so I 
do not remember what was said all the time in 
the meeting, because I was in charge of the plant, 
and I had things to do in the plant, and I had 
to answer the phone when it rang, | was the young- 
est one at the meeting, and naturally when some- 
thing happened, I was the one that had to jump. 

Q. (By Mr. Jones) Do you recall, Mr. Kroll, 
whether you were advised at some later date, by 
or on behalf of the company, of the amount of 
profit that should be reported on your return for 
1937 on that transaction ? A. Yes, I was. 
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@. And did you receive a communication sub- 
stantially of the same character as this exhibit 1 to 
Mr. Buschmann’s testimony ? 

A. I imagine I did, although I don’t clearly 
remember that I received it. 

Q. Did you report a profit on the liquidation 
of your stock in your return for that year? 

A. Yes, I did. 

Mr. Jones: Do you have his return, Mr. Win- 
ale 

Mr. Winter: I do. 

Q. (By Mr. Jones) Mr. Winter is showing you 
a photostatic copy—— [142] 

A. (interrupting) I have a copy of my return 
here. 

Q. Well, take a look at this one, Mr. Kroll. He 
is showing you a photostatic copy of your return. 
Is that your signature? A. That is right. 

@. And are you willing that this return be pro- 
duced and exhibited and inspected upon the trial 
of this cause, Mr. Kroll? A. Yes. 

Mr. Jones: That is all. 

Cross Examination 
By Mr. Sager: 

Q. Did you say, Mr. Kroll, that you were work- 
ing for the company at that time? A. Yes. 

@. Are you still working for them? 

A. No, 


@. How long did you work for the new com- 
pany after the reorganization? 
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A. How long? 

Q. I just want to know approximately. 

ve Wit Mily esl 1940: 

Q. Do you still own stock in the company? 

A. No, I don’t. I sold it at that time. 

Q. You sold it at the time you quit? 

EX, NES: 

Q. Do you know what percentage of the stock 
in the old company you owned? 

A. IJ don’t know the percentage. 

Q. You don’t know the percentage? [143] 

A. No. 

@. You were not there at the entire meeting? 

eNO. 

Q. Were you at any other meetings other than 


this meeting of September 30? 

A. JI did attend a few of the meetings, yes. 

@. About that same time? 

A. About that time. 

@. Did they all have to do, all of these meet- 
ings, with this change from one corporation to the 
other ? 

A. Not particularly. We had meetings about 
other matters. 

Q. Did you attend any other meetings than the 
one you spoke of, which had to do with the change 
from one corporation to another? 

A. Not that I remember. 

@. At that meeting you signed this call and 
waiver ? A. Yes. 
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Q. Of special meeting of the stockholders of the 
Pommerelle Company, Inc., did you? 

x That is iy sletaiure. 

Q. And you signed it at the meeting? 

DN, VERS. 

Q. Did you discuss with any of the other mem- 
bers of the stockholders of the corporation this 
change-over from one corporation to another? 

A. I discussed it with Mr. Molz. 


Q. Mr. Molz? With anyone else? A.” No. 
«). Did yon discuss it with Myr. Braicks? 
A. No. [144] 


Q. Now, what did Mr. Molz tell you was the 
purpose of the change-over? 

A. Well, we discussed it in a conversational man- 
ner in the evenings after we got through work, and 
T never paid any attention to the actual reason for 
it. T do remember Mr. Molz telling me that the com- 
pany was going to be liquidated, and I could sell 
my stock or I could stay out of the new company 
that was supposed to be formed, or I could buy 
myself back into the new company. Since I was 
working there, I told him, well, I don’t imagine I 
woud sell it, because I would put the money in the 
bank and probably draw it out as fast as I put it 
in, so [ told him I would probably buy new stock 
in the new company. 

Q. Did he tell vou why they were making this 
change from one to the other? 

A. Yes, he started explaining to me, but I told 
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him that I left that up to the trustees of the com- 
pany, because I was too young to realize what it 
was about. 

Q. To what extent did he explain it to you? 

A. I don’t remember what the details were, be- 
eause I didn’t pay much attention to it. I left it up 
to them. 

Q. You were not a director of the company? 

ee No. I wasnt. 

Q. Now, showing you a communication directed 
to the Board of Directors of the Pommerelle Com- 
pany, dated September 30, 1937, in which the signors 
offer to transfer their interests from the old com- 
pany to the new company, did you sign that? 

Yes. [145] 

Your name appears thereon? 

That is right. 

Did vou sign that also at this meeting? 

T imagine at that meeting. 

That was a meeting of the stockholders of 


Dror or 


the old company, was it not? That was at the meet- 
ing of September 30 at any rate? 

A. I suppose it was. The date is on there. 

Q. Now, Iam showing you also what purports to 
be a subseription to stock in the new company and 
ask you if vou signed that? A Vecchi) 

Q. Your name is there, and did vou sign that 
at that same time with these other papers? 

A. Ido not remember. 

@. You do not remember? A. No. 
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@. Do you remember signing it at any other 
time? Ae No: 

Q. You don’t know when you signed it? 

A. Ido not remember when I signed it. 

Q. In vour discussion of this transaction with 
Mr. Molz, were you told that your interest in the 
new corporation would be in the same ratio as it 
had been in the old corporation ? 

A. I don’t remember him making that state- 
ment. 

Q. Do you know whether or not you acquired 
the same interest in the new corporation as you held 
in the old? Lee No dont, 

Q. How is that? 

Mr. Jones: He said he didn’t. [146] 

A. I don’t remember that. 

Q. (By Mr. Sager) You don’t remember? You 
made no effort to satisfy yourself about this trans- 
action ? A. No. 

Q. You just simply relied on Mr. Molz’ word 
that it was for your good, is that correct? 

A. That is right. 

@. To whom did you sell your stock? 

A. Dr. Leede. 

@. You sold it to Dr. Leede direct? 

A. Yes. 

Q. At the time of this meeting, you understood 
vou could sell your stock in the old company? 

Ne Ves 

Q. Did anybody make you an offer for it? 

A. No, they didn’t. 
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Q. Did you know to whom you could sell it? 

A. No, I never considered it. 

Q. How is that? 

A. I didn’t consider selling it. 

Q. They intimated or said at that meeting that 
you could sell your stock? A. Yes. 

Q. Did thev say to whom you could sell it? 

A. No. 

@. Was Mr. Braicks there? A. Yes. 

Q. Did he say that he would buy any stock that 
anyone wanted to sell? 

A. I do not remember him saying it, because I 
wasn’t there all the time. [147] 

Mr. Sager: That is all. 

Mise ones: Thatis all: 

Mr. Winter: My, Jones, you asked whether or 
not { had any other returns of stockholders of this 
corporation. 

iii tones: Yes: 

Mr. Winter: I have copies of John Kangley and 
Geraldine Kangley, his wife, a joint return; and of 
Eleanore Pfisterer; and pursuant to the demand 
that vou made for production of all of the returns 
of all of the stockholders, the Bureau of Internal 
Revenue has no record of any returns having been 
filed, so I am informed, by William E. Leede, Elea- 
nore M. Leede and Dorothy Leede. 

Mr. Jones: All right. I overlooked one thing 
with this witness. 

Mr. Winter: And I also have one for F. W. 
Wonn. 
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Redirect Examination 


love Wi Ones: 

Q. Showing you a letter addressed to you Feb- 
ruary 15, 1938, from The Pommerelle Company, 
did you receive that letter? A. Yes. 

@. At or about the time it bears date? 

J SRS, 

Mr. Jones: I offer it in evidence as part of his 
deposition. It is just one of those notifications. 

(Letter addressed to the witness dated Feb- 
ruary 15, 1938, from The Pommerelle Com- 
pany was marked Exhibit 2 by the Notary Pub- 
lic and is attached hereto and made a part here- 
of.) [148] 


Q. (By Mr. Jones) Do you recall whether it 
had a statement of the details along with it, show- 
ing how the amount was arrived at? 

A. It must have, because I have the details on 
my repott. 

Mr. Jones: All right, that is all. 

(Witness excused) 


State of Washington, 
County of King—ss. 


I, J. W. Greb, Jr., a Notary Public in and for 
the State of Washington, residing at Seattle in said 
County and State, do hereby certify: 

That the annexed and foregoing depositions of 
the witnesses August Buschmann, C. S. Leede, Ed 
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Huletz and Gilbert M. Kroll, on behalf of the 
plaintiffs, were taken before me and reduced to 
typewriting under my direction at Seattle, in King 
County, State of Washington, on the 23d day of 
October 1941, at 3:00 p. m. pursuant to oral stipu- 
lation ; 

That the above-named witnesses before exami- 
nation were by me duly sworn to testify the truth, 
the whole truth and nothing but the truth; 

That the said depositions were submitted to the 
witnesses for examination, and after making any 
desired changes in form or substance, were then 
signed by the witnesses in my presence; 

That the said depositions as above transcribed 
comprise a full, true and correct transcript of the 
testimony given by said witnesses including ques- 
tions and answers and objections of counsel; [149] 

That I am not of counsel nor attorney for either 
of the parties in the said depositions and caption 
named, nor in any way interested in the event of 
the cause named in said caption ; 

That Exhibits 1 and 2 were identified and of- 
fered in evidence, and are attached hereto and made 
a part hereof. 

I have retained the said depositions in my pos- 
session for the purpose of forwarding the same by 
my own hand to the Clerk of the United States 
District Court at Tacoma, Washington. 

In Witness Whereof, I have hereunto set my 
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hand and affixed my official seal this ........ day of 
October, 1941. 
(Signed) J. W. GREB, JR. 


Notary Public in and for the State of Washington, 
residing at Seattle. [150] 


Mr. Jones: I think, in the deposition I have 
called for the return of those various witnesses who 
have testified. Have you those here, Mr. Winter? 

Mr. Winter: The way I recall it, Your Honor, 
I think each made no objection, said they could be 
produced. 

The Court: (Indicating) You offer these—all 
of it? 

Mr. Jones: If not, I do offer it now m evi- 
dence. 

The Court: Let the record show I, personally, 
read the deposition of Mr. Huletz and Mr. Kroll. 
In view of the fact it was not read into the record, 
and I went outside of the courtroom, let the record 
show it was offered. 

Mr. Winter: That is all. 

The depositions of August Buschmann, C. 8. 
Leede, Ed Huletz and Gilbert M. Kroll, were filed, 
by order of the Court, and made a part of the rec- 
ord herein. 

Mr. Jones: What was the last Exhibit? 

The Clerk: No. 8, was the last one. 

Mr. Jones: I offer No. 9, return of August 
Buschmann. 
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Mr. Winter: No objection except as to the rele- 
vaney and materiality, the same objection—— 

The Court: (Interrupting) The same ruling. I 
will admit them on the same theory. 

Mr. Jones: That is the return of August Busch- 
mann, [151] 

Plaintiff’s Exhibit No. 9, return of August 
Buschmann, admitted in evidence. 


Mr. Jones: No. 10, return of Dr. Leede. 
The Court: It will be admitted, subject to the 
same ruling. 
Mr. Jones: No. 11, return of Gilbert M. Kroll. 
The Court: It will be admitted, subject to the 
same objection and the same ruling. 
Plaintiff’s Exhibits Nos. 10, return of C. 8. 
Leede, and 11 return of Gilbert M. Kroll ad- 
mitted in evidence. 


Mr. Jones: I have here the return of KE. A. Hu- 
letz, the witness who testified that he instructed his 
accountant to put in the amount that he was advised 
was his profit and he said the return doesn’t show 
it. Counsel probably would lke to have the return 
for whatever it is worth. 

The Court: It may be admitted. 

Plaintiff’s Exhibit No. 12, the return of E. A. 
Huletz, admitted in evidence. 


Mr. Jones: Your Honor, I have the two wit- 
nesses I mentioned this morning,—Mr. Wayne, who 
is one of the principal stockholders and on officer 
of the Company, would, if here, testify, substan- 
tially, as did Mr. Braicks, the last witness on the 


198 Thor W. Henricksen vs. 


stand; Mr. Witherspoon, Vice President of the Na- 
tional Bank of Commerce, in Seattle, if here would 
testify in corroboration of Mr. Braicks’ testimony, 
that Mr. Braicks did come to him about the time 
of this transaction, and told him he [152] wanted 
to be in a position, individually, to buy the interest 
of the stockholders of the old company that wanted 
to get out and not go on with the new and arranged 
for bank eredit for that purpose. 

The Court: Do you stipulate Mr. Witherspoon, 
if present, would so testify, Mr. Winter? 

Mr. Winter: Well, I don’t like to so adinit, 
Your Honor. I have no way of knowing whether 
that would be his testimony or not; if I could have 
an opportunity to check it with Mr. Witherspoon 
and talk to him, I could tell as to whether or not he 
would say there was an agreement they could buy it 
up, individually, or whether or not it was his un- 
derstanding it would be for the corporation. I have 
no way of knowing. 

The Court: As I understood Mr, Braicks’ tes- 
timony, the stockholders made arrangements for 
themselves to make the loan from the bank and 
divide the stock. 

Mr. Jones: I would like to have the opportunity 
to present that testimony; if Counsel feels he 
wouldn’t want to concede the witnesses would so 
testify, I would request my case be held open and 
I have permission to submit it; I feel I would hardly 
be justified in asking that regarding Mr, Wither- 
spoon, possibly. 

Mr. Winter: [ think we will agree, if he were 
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present, he would so testify. Mr. Jones has always 
made that contention, both to the Agent and the 
Government he would so testify. I have no reason 
for denying it. 

The Court: Without Mr. Witherspoon’s testi- 
mony, assuming the Government has answering tes- 
timony, Mr. Braicks testified to that fact; Mr. With- 
erspoon’s [153] testimony would be merely corrob- 
orative of Myr. Braicks’ testimony. 

Mr. Jones: That is true. 

Mr. Winter: Our only chance would be to shake 
him on cross-examination and I doubt if it—we 
have no testimony contrary. 

Mr. Jones: Would vou concede Mr. Wonn, if 
here, would so testify, substantially as Mr. Braicks 
did? 

Mr. Winter: Substantially, yes. 

Mr. Jones: On those conditions, we rest. 

Mr. Winter: We have no testimony, your Hon- 
or, except 

The Court: How do you spell Mr. Wonn’s 
name ? 

Mr. Jones: W-o-n-n. 

The Court: F. W. Wonn? 

Mr. Jones: Yes, it is F. W. Wonn. He appears 
in the record as the Vice President of the Company, 
of the new Company. 

Mr. Winter: Of course, we don’t admit he re- 
ported any taxable profit on his return. 

Mr. Jones: Have you got his return there? 

Mr. Winter: Didn’t Mr. Scott testify he repre- 
sented him, he had his power of attorney? 
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Mr. Jones: I don’t remember whether he did 
or not. 

The Court: No, he testified as to Mi. Molz and 
Mr. Braicks, he didn’t testify as to Mr. Wonn. 

Mr. Winter: I think we can agree, that he did 
report on his return, without producing it but that 
he reported it as dividends and not as capital gain. 

[154] 

Mr. Jones: If that is your statement as to the 
fact, [ will aceept it, that is what it shows. 

Mr. Winter: Yes. 

Mr. Jones: All right, I will aecept that. 

Mr. Winter: I won’t disclose anything in this 
record that is not already shown. (Reads excerpt 
from an exhibit in evidence.) 

Mr. Jones: Shows 718 there—may have ordered 
a dividend, $100.00; may have added to it. 

The Court: May have owned some other stock 
some place? 

Mr. Jones: Yes. I assume what Counsel means 
is he reported that dividends from the Pommerelle 
Company. 

The Court: No, Domestic Corporation dividends. 

Mr. Jones: Then that is probablv the explana- 
fon Ofst, 

The Court: Did you have any testimony? 

Mr. Winter: No, Your Honor. 

Mr. Jones: I don’t know if Your Honor had a 
chance to read the Board of Tax Appeals’ case? 

The Court: No, but I would like to hear from 
you, as to the applicability of any of those cases. 
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Mr. Jones: All right. This is such a technical 
subject, [ don’t like to get too far off the tax in 
discussing it. (Further argument.) 

The Court: Suppose they hadn’t declared a divi- 
dend of these profits, they would have been sub- 
ject to penalty under the undistributed profit tax. 

Mr. Jones: “That is right. [155] 

The Court: If they can do what they did here— 
T think it is true there wasn’t any deliberate effort 
on the part of these people to avoid a transaction 
from the undistributed profits tax; they wanted to 
solve some other tax problem and they have but 
if a corporation closelv held by a small group do 
this, wouldn’t it be possible for every corporation, 
where the stock is closely held, to avoid the undis- 
tributed profits tax by this mechanism ? 

Mr. Jones: I don’t know whether I exactly fol- 
low? 

The Court: Stockholders all around the country 
couldn’t do this, but stock closely held, and if they 
wanted to avoid the payment of this 

Mr. Jones: (Interrupting) They weren’t try- 
ing to avoid the payment of the undistributed 
profits tax. 


(Further arguinent.) 


The Court: I realize, so far as this particular 
act is concerned, it wasn’t, primarily, a taxable 
measure. The theorv is if you could adopt this tax 
law, it would solve some of our economic problems. 
The Congressional intent 

Mr. Jones: (Interrupting) It was a social- 
economic theory. 


202 Thor W. Henricksen vs. 


The Court: Now, if they hadn't, for the pw- 
pose of increasing their declared value, if they 
hadn’t done that, just left the corporation as it was, 
they would either have had to have declared their 
undistributed profits in the form of dividends paid 
out to the stockholders, or paid a penalty tax for 
failure to do so. [156] 

Mr. Jones: That is what they did. 

(Further argument.) 


The Court: So far as looking at it from the 
social-economic point of view, the belief was held 
at the time, if we could force these corporations to 
distribute their profits and get the money out— 
increase the purchasing power of the people, they 
would buy more goods, farm products—(L won’t 
make a speech) 

Mr. Winter: (Interrupting) As dividends, as 
distinguished from capital gains. 

The Court: So, when you got all through with 
this transaction, you had vour new corporation, with 
your $61,000.00 in it and there hadn’t been any 
distribution of the profits of the corporation—there 
hadn’t been any money put out to the people so 
they could buy more clothes and farm products and 
you pay a penalty for failure to do it. 

Mr. Winter: I don’t think I can add mueh 
except if the Court desires a further brief—I will 
say this trial came on, on such short notice, I would 
hke to have an opportunity to digest the later cases. 
(Further argument)—or, if Your Honor desires 


further authorities? 
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The Court: I don’t know if I desire further 
authorities. { don’t feel that these cases are con- 
trolling. I felt, in reading the cases of the 5th Cir- 
cuit, Judge Judge Hutcheson’s decision, or opinion, 
was a much better statement of what I thought the 
law was than the majority, but I don’t think that 
that is controlling here, that those cases are direct- 
ly or sufficiently mm point here to be controlling. 
However, it is a technical matter and [157] I want 
to go over it further. If you want to file a further 
brief, I would be glad to get it next week, if I 
could, 

Mr. Winter: I won’t burden Your Honor with 
a great deal of verbage, I will see Your Honor gets 
it this week. 

The Court: I don’t think it is subject to eol- 
lateral tax by the tax authorities. 

(Further argument of Counsel.) 


Mr. Jones: You say you don’t think these cases 
are controlling. I appreciate, under the evidence, 
you can decide the case on the facts without ref- 
erence to those cases. I was wondering whether you 
thought we misapprehended the legal point, and as- 
suming that the question is one of law and to the 
extent it is one of law, there is, either one case of 
the dth Cirewit or other cases * * (Further Areu- 
ment. ) 

1e Court: You didn’t have here a real liqui- 
dation, real dissolution; it was just simply the use 
of a mechanism which resulted in a new corpora- 
tion, precisely the same as the old corporation and 
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resulted, incidentally, in the (at least, desirability) 
to avoid paying penalty tax on undistributed profits 
division. I don’t think this question—Subdivision 
VIlI—is of particular importance. 

Mr. Jones: If you say there was no dispute of 
the resolution in liquidation, then that is not true; 
if you say it is all ‘‘sham and no substance’’, then 
that might be true. 

The Court: I don’t say it is ‘‘sham and no sub- 
stance.’’ I think, as I view the testimony, in good 
faith they attempted to follow the advice of their 
[158] Tax Counsel for the purpose of increasing 
their declared value but my present unpression is, 
by so doing, they also took the step that resulted 
in the avoidance of the penalty tax; I don’t think 
that it is possible to avoid payment of the penalty 
tax by this sort of mechanism. 

My. Jones: Then I think if that is vour view, 
it does get down to and will have to be governed by 
whichever line of those cases you choose to follow. 

The Court: That is the reason I want to read 
them all over again. 

(Adjournment) [159] 


[Title of District Court and Cause.] 
DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To the Clerk of the Above-Entitled Court: 
Defendant, Thor W. Henricksen, Acting Col- 
lector of Internal Revenue for the District of Wash- 
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ington, hereby designates the entire record in this 
case to be contained in the record on appeal. 
J. CHAS. DENNIS, 
United States Attorney. 
HARRY SAGER 
Ass’t United States Attorney. 
THOMAS R. WINTER 
Special Assistant to the Chief 
Counsel, Bureau of Internal 
Revenue. 


Copy received this 6th day of Aug., 1942. 
JONES €& BRONSON 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Aug. 8, 1942. [179] 


[Title of District Court and Cause. ] 


SUPPLEMENTAL DESIGNATION OF CON- 
TENTS OF RECORD ON APPEAL 


To the Clerk of the Above-Entitled Court: 

Defendant, Thor W. Henricksen, Acting Col- 
lector of Internal Revenue for the District of Wash- 
ington, having heretofore designated the entire rec- 
ord in this case to be contained in the record on 
appeal, more particularly designates this record as 
follows: 

1. Complaint. 

2, Answer. 

3. Opinion. 
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4. Findings of Fact and Conclusions of Law. 
Judgment. 
Stipulation and Order Correcting Judgment. 
Notice of Appeal. 
8. Order extending time for Filing Record on 
Appeal and Docketing Action. 
9. All exhibits. 
10. Transcript of testimony taken at trial. 
11. Defendant’s Designation of Contents of Rec- 
ord on Appeal. [180] 
12. This Supplemental Designation of Contents 
of Record on Appeal. 
J. CHARLES DENNIS 
United States Attorney. 
HARRY SAGER 
Assistant United States At- 
torney. 
THOMAS R. WINTER 
Special Assistant to the Chief 
Counsel for the Bureau of 
Internal Revenue. 


Received copy this 19th dav of Aug., 1942. 
JONES & BRONSON 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Aug. 20, 1942. [181] 


I 
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In the United States District Court for the 
Western District of Washington, 
Southern Division 


RECORD OF PROCEEDINGS: 


At a regular session of the United States Dis- 
trict Court for the Western District of Washington, 
held at Tacoma, in the Southern Division thereof, 
on the 25th day of August, 1942, the Honorable 
Charles H. Leavy, U. 8. District Judge, presiding, 
among other proceedings had were the following, 
truly taken and correctly copied from the Journal 
Record of said Court, to-wit: 


INow 169 
[Title of Cause.] 
MINUTE ORDER 


On this 25th day of August, 1942, on motion of 
Thomas R. Winter, attorney for defendant, for an 
order to transmit the original exhibits admitted in 
evidence in the trial of this cause and for order 
to transmit the original depositions of August 
Buschmann, C. 8. Leede, Ed Huletz and Gilbert 
M. Kroll, together with exhibits thereto attached, 
to the Circuit Court of Appeals, with the Transcript 
of the Record on Appeal herein, 

It Is Ordered that the Clerk of this Court be 
and he is hereby directed to transmit to the Circuit 
Court of Appeals for the Ninth Cireuit, with the 
Transcript of the Record on Appeal herein, the 
original exhibits in this cause, to-wit: Plaintiffs’ 
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Exhibits Nos. 1 to 12, inclusive, and he is further 
directed to transmit the original depositions [182] 
of August Buschmann, C. S. Leede, Ed Huletz and 
Gilbert M. Kroll, together with exhibits thereto at- 
tached. [183] 


[Title of District Court and Cause. ] 
STATEMENT OF POINTS 


The appellant, Thor W. Henricksen, will rely 
upon the following points in the presecution of his 
appeal from the judgment of the United States 
District Court for the Western District of Wash- 
ington, Southern Division: 


iE 
The District Court erred in entering judgment 
for the appellees and against the appellant for 
$8.338.98 and interest; conversely, the Court erred 
in failing and refusing to enter judgment for the 
appellant dismissing appellees’ suit, with costs. 


JO 

The District Court erred in finding and con- 
cluding that the Pommerelle Company, Inc. dis- 
tributed its assets to its stockholders on October 
4, 1937. Conversely, the Court erred in failing to 
hold that the assets of the Pommerelle Company,,. 
Ine. were transferred and conveyed by it directly 
to the newlev organized Pommerelle Company. 
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JONG 
The District Court erred in failing and refusing 
to hold that the Pommerelle Company, Ine. was not 
entitled to a dividends paid eredit for 1937 within 
the meaning of Section 27 of the Revenue Act of 
1936 in that the transaction [184] in controversy 
constituted a non-taxable reorganization and not a 
liquidation of the Pommerelle Company, Ine. 
J. CHARLES DENNIS, 
United States Attorney. 
HARRY SAGER, 
Ass’t United States Attorney. 
THOMAS R. WINTER, 
Special Assistant to the Chief 
Counsel, Buveau of Internal 
Revenue. 


[Endorsed]: Filed Aug. 20, 1942. [185] 


[Title of District Court and Cause.] 


CLERK’S CERTIFICATE TO TRANSCRIPT 
OF RECORD 


I, Judson W. Shorett, Clerk of the District Court 
of the United States for the Western District of 
Washington, do hereby certify and return that the 
foregoing Transcript of the Record on Appeal, 
consisting of pages numbered 1 to 185, inclusive, 
is a full, true and correct copy of so much of the 
record, papers and proceedings in Cause No. 189, 
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W. Braicks and J. G. Molz, liquidating trustees of 
Pommerelle Company, Inc., a corporation, Plain- 
tiffs and Appellees, vs. Thor W. Henricksen, Act- 
ing Collector of Internal Revenue, Defendant and 
Appellant, as required by the Designation and Sup- 
plemental Designation of the Defendant-Appellant 
of the Contents of the Record on Appeal, on file 
and of record in my office at Tacoma, Washington, 
the same constituting the Transcript of the Record 
on Appeal from the Judgment of the District Court 
of the United States for the Western District of 
Washington, Southern Division, to the United 
States Cireuit Court of Appeals for the Ninth 
Circuit. 

I do further certify that original exhibits, num- 
bered as follows, to-wit: Plaintiffs’ Exhibits Nos. 
1 to 12, inclusive, are transmitted herewith, pursu- 
ant to order of the District Court herein; that origi- 
nal depositions of August Buschmann, C. 8S. Leede, 
Ed Huletz and Gilbert M. Kroll, together with ex- 
hibits attached thereto, are herewith transmitted, 
pursuant to order of the District Court. 

In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said Court, at the City 
of Tacoma, State of Washington, this 26th day of 
August, 1942. 

[Seal] JUDSON W. SHORETT, 

Clerk. 
By E. REDMAYNE, 
Deputy. 


fF Endorsed]: Filed Aug. 20, 1942. 
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[Endorsed]: No. 10233. United States Cireuit 
Court of Appeals for the Ninth Circuit. Thor W. 
Henricksen, Acting Collector of Internal Revenue, 
Appellant, vs. W. Braicks and J. G. Molz, Liquidat- 
ing Trustees of Pommerelle Company, Inc., a Cor- 
poration, Appellee. Transcript of Record. Upon 
Appeal from the District Court of the United States 
for the Western District of Washington, Southern 
Division. 

Filed August 28, 1942. 

PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


United States Circuit Court of Appeals 
for the Ninth Circuit 
No. 10233 


W. BRAICKS and J. G. MOLZ, liquidating trus- 
tees of POMMERELLE COMPANY, INC., a 
corporation, 

Appellees, 
VS. 


THOR W. HENRICKSEN, Acting Collector of 
Internal Revenue, 
Appellant. 


APPELLANT’S STATEMENT OF POINTS 


AND DESIGNATION OF RECORD FOR 
PRINTING 


Comes now Thor W. Henricksen, Acting Col- 
lector of Internal Revenue, appellant above named, 
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and for his Statement of Points upon which he in- 
tends to rely on this appeal adopts the Statement 
of Points filed by him in the District Court in con- 
nection with his Notice of Appeal and included in 
the transcript of record prepared and certified by 
the Clerk of said District Court at page 37 thereof; 
and appellant designates the entire transcript of 
the record as prepared and certified by the Clerk 
of said Court as necessary for consideration of this 
appeal. 

J. CHARLES DENNIS 

HARRY SAGER 

THOMAS R. WINTER 

Attorneys for Appellant. 
[Endorsed]: Filed Aug. 31, 1942. 


FTitle of Circuit Court of Appeals and Cause.] 


STIPULATION FOR SUPPLEMENTAL DES- 
IGNATION OF RECORD FOR PRINTING 


It is hereby stipulated by and between the appel- 
lant and the appellees that the following portions 
of the exhibits be printed: 

1. Letters of February 15, 1938, and February 
16, 1938, to August Buschmann, Pommerelle Com- 
pany (Exhibit attached to original deposition 
marked by reporter as Exhibit 1.) 

2. Plaintiff’s Exhibit 1, Ninety-day letter (Re- 
porter’s original transcript, page 24). 
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3. So-called liquidating statement, together with 
the list of stockholders and the amounts of so-called 
liquidating dividends distributed to them (Attached 
to Plaintiff’s Exhibit 2) (Reporter’s original 
transcript, page 25). 

+. All minutes, subscriptions and records ap- 
pearing in Plaintiff’s Exhibit 5 from September 
26, 1937, to October 4, 1987, inclusive (Reporter’s 
original transcript, page 29). 

5. <All minutes, subscriptions and records except 
Articles of Incorporation and By-Laws appearing 
in Plaintiff’s Exhibit 6, from date of incorporation 
to October 4, 1937, inclusive. (Reporter’s original 
transcript, page 31). 

6. Plaintiff’s Exhibit 7, statement of witness 
Scott (Reporter’s original transcript, page 50). 

7. ‘This stipulation. 

It is further stipulated that Plaintiff’s Exhthbits 
8, 9, 10, 11, and 12, being photostat copies of income 
tax returns of stockholders, A. Vanderspek, August 
Buschmann, C. 8. Leede, Gilbert M. Kroll and E. A. 
Huletz for the year 1937 show that these stockhold- 
ers reported on their returns the amount of the 
so-called liquidating dividends shown in Plaintiff’s 
Exhibit 7 and for that reason are not necessary for 
consideration of this appeal except as to that fact. 

It is further stipulated that the other original 
exhibits on file being Plaintiff’s Exhibits 3 and 4 
are in most respects not of a printable character 
and may be inspected by the Court without the 
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necessity of printing. Application is therefore made 
for such inspection without printing. 
J. CHAS. DENNIS 
HARRY SAGER 
THOMAS R. WINTER 
Attorneys for Appellant 
JONES & BRONSON 
H. B. JONES 
Attorneys for Appellees 


[ Endorsed]: Filed Sep. 16, 1942. 


